United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





,3tt ttfe ^ntteir Jiiates Court of (Appeals 
Jjbr tfje district of Columbia 




] - ' ; • • : 

J v?y 2 h ••> • T . ; . , 


October Term, 193p r ~ 

- ;• i Lclj i\ C V 'l C : i- ; 


i a 

No. 7423. | 

HENRY RAYMOND MILM| 


SJ. so - 


and 


CARMAN GALES QUJA.NTRILLE, 

Appellants, 


UNITED STATES Off AMERICA, 

Appellee. 


BRIEF ON BEHALF OF HENRY RAYMOND MILTON 
AND CARMAN GALES QUANTRILLE. 


NORMAN S. BOWLES, JR., 
JOHN H. MITTON, 
Attorneys for Appellants. 

DAVID A. PINE, 

United States Attorney, 

JOHN W. JACKSON, 

Asst. United States Attorney, \ 


NATIONAL LAW PRINTING CORPORATION. 4423-20 Field Arcane. Detroit. Michigan 

PLaza 7117 











A. Statement of the case. 

B. Points raised on appeal and errors relied 

upon . 

C. Argument . 

1. In overruling defendant’s demurrer 

to the indictment . 

2. Refusing to take testimony on and 

in failing to sustain a plea of mis¬ 
nomer . 

3. In denying motions for directed 

verdicts of not guilty as to both 
defendants at the close of the 
Government’s case and again at the 
close of the entire case. 

4. In not declaring a mistrial when 

prosecutor asked attorney for de¬ 
fendants in the presence of the 
jury, if he wanted one of the de¬ 
fendants (Milton) to take the stand 
to testify in his own defense and in 
making statements prejudicial to 
defendants . 

5. In not declaring a mistrial when the 

prosecutor in his address to the 
jury commented on the failure of 
defendants to produce testimony of 
certain witnesses to prove their, 
the defendants’, innocence. 

6. In permitting the Government to 
read from a typewritten record, 










1 ] 


transcribed notes (secondary evi¬ 
dence) of the testimony of the de¬ 
fendants, given at other trials and 
hearings and where the issues or 
i facts were not the same as herein 

(R. 63-77, inch). 26 

7. In permitting the Government to 
impeach and attack the credibility 

of its own witnesses. 26 

i 8. In ruling that the Government did 
not vouch for and was not bound 
by testimony that the prosecutor 
offered in support of the Govern¬ 
ment’s case in chief, when there 
was no element of surprise shown 
or claimed (R. 63-77, inch). 29 

Conclusion . 32 

Index of Cases. 

Barnum v. State, 15 Ohio 717. 11 

Bartlett v. State, 8 Ala. A. 248. 11 

Bell v. State, 12 Okla. Cr. 453. 8 

Bensberg v. Harris, 46 Ho. App. 404. 28 

Berger v. United States, 295 U. S. 79. 23,25 

Carberry v. State, 11 Ohio State 410. 10 

Clark v. Krause, 2 Mackey (13 D. C.) 559.... 27,31 
Cook v. Commonwealth, S6 Ky. 663, 665, 667.... 23, 25 

Commonwealth v. Hinds, 101 Mass. 211. 10 

Dominion Trust v. Ilildner, 243 Pa. 253. 8 

Dowling v. United States, 41 App. D. C. 11_ 11 

Dugen v. United States, 3 Wheat. 172. 9 

Edwards v. United Slates, 7 F. (2d) 357. 21 

Frisby v. United States, 38 App. D. C. 22. 11 


















• •• 

111 

Gale v. People, 26 Mich. 157. 23,25 

Greenleaf on Evidence . 27 

Hibbard v. United States, 172 F. 66. 25 

Jerman v. Edwards, 29 App. D. C. 535, Sec. 1352 

of the D. 0. Code . 9 

Lindsey v. Chase, 104 Mass. 253. 8 

Lucas v. Byrne, 35 Md. 485. 8 

Meyer v. Foster, 147 Col. 166. 8 

Mussick v. Ray, 3 Ky. 127. 28 

Palmer v. Marshall, 60 Ill. 289. 8 

People v. Esposito, 224 N. Y. 370, 375, 377. 23,25 

Peoples National Bank of Pensacola v. Hazard, 

231 Pa. 552 . 28 

People v. Stearns, 21 Wend. 413. 10 

People v. Wells, 100 Col. 459 (34 Pc.) 1078.... 23,25 

Reagan v. United States, 157 U. S. 301, 305, 39 

L. Ed. 709, 710, 15 S. ct. 610. 25 

Rembert v. State, 53 Ala. 467. 10 

Smith v. United States, 57 App. D. C. 71. 27 

State v. Lotono, 62 W. Va. 310. 9 

The People v. Di Nyana, 6 Cal. App. 333. 10 

United States v. McDowell, 4 Cranch C. C. 

(4 D. C.) 423 .27,29,31 

United States v. Watkins, 3 Cranch C. C. (3 D. 

C.) 441 .27,29,31 

Ware v. People, 230 F. 123, 76 Colo. 38. 28 

Weaver v. B. & O., 3 App. D. C. 436. 27,31 

Williams v. United States, 149 U. S. 60 (37 

L. Ed. 650) . 25 

Worley v. Lyon, 117 Ill. 244. 8 

Wright v. United States, 227 F. 855. 21 

8 C. J. 358 . 8 

8 C. J. 60 . 9 

16 C. J. 758 . 19 




























IV 


16 C. J. 758 . 26,31 

26 0. J. 960 . 8 

26 C. J. 902 . 9 

26 C. J. 979 . 11 

70 C. .T. 794 . 27 

70 C. J. 798 . 28 









3n % pbtiieir jiiates (Eourt of .Appeals 
Jjor iJtfe district of (Eolranlita 


October Term, 1939. 


No. 7423. 

HENRY RAYMOND MILTON 
and 

CARMAN GALES QUANTRILLE, 

Appellants , 


UNITED STATES OF AMERICA, 

Appellee. 


BRIEF FILED ON BEHALF OF HENRY R. MILTON 
AND CARMAN GALES QUANTRILLE BY NOR¬ 
MAN S. BOWLES, JR. AND JOHN MIT- 
TON, COUNSEL FOR BOTH 
APPELLANTS. 


A . STATEMENT OF THE CASE . 

The appellants, Henry R. Milton and Carman Gales 
Quantrille, appeal to this Honorable Court from a 



judgment and sentence rendered against them in the 
United States District Court for the District of Co¬ 
lumbia on or about May 18th, 1939, based upon an in¬ 
dictment laid in four counts wherein the appellants 
were charged with Forgery and Uttering a Forged in¬ 
strument, to-wit. a Government check (R. 1). 

i The appellants after tiling a number of motions and 
a demurrer to the indictment, all of which were over¬ 
ruled went to trial before Honorable Jesse C. Adkins 
and a jury on May 15th, 1939, and at the close of 
the Government’s case, counsel for appellants moved 
the court to direct a verdict of not guilty, setting 
fprth that the Government had failed to produce suffi¬ 
cient testimony to justify the Court in submitting the 
case to the jury and also that taken as a whole, the 
(government had failed to show Forgery or Uttering 
a Forged instrument as alleged in the indictment, 
but the Court overruled appellants’ motion for a 
directed verdict of not guilty and the case was sub¬ 
mitted to the jury on three counts, the attorney for 
the Government having withdrawn count number two 
and elected to stand on the three remaining counts. 

On May 18th, 1939, the jury returned a verdict as 
tp both appellants of not guilty on counts number one 
and three and guilty on count number four, Uttering a 
forged instrument, whereupon the counsel moved the 
Court for a new trial and after arguments, same was 
overruled and the appellants were each sentenced by 
the Court to serve from one to three years in the peni¬ 
tentiary and from such judgment the appellant noted 
an appeal and are now before this Honorable Court 
requesting that the judgment of the Lower Court be 
set aside and that they be given a new trial on said 
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count three of the indictment or if after considering 
the evidence, this Court finds that the Lower Court 
should have sustained any of the motions filed in this 
case or that there was no legal evidence upon which 
the jury could have rendered a verdict of guilty to 
direct the Lower Court to dismiss the indictment and 
to forever discharge the appellants from any liability 
under the same. 

That, further, and on or about September 12th, 
1937, a certain business establishment, to-wit, Wash¬ 
ington Beef and Provision Company, 1110 E Street, 
S. W., Washington, D. C., was entered and robbed 
of a certain safe which safe contained money and 
papers, one of which papers was a check for $21.20, 
made out to one Charles Maddox and drawm on the 
United States Treasury. 

That a short time after said Housebreaking and 
Larceny, the two appellants herein, were arrested and 
although they loudly proclaimed their innocence they 
were indicted, tried before the Honorable Jesse C. 
Adkins and a jury and convicted of Housebreaking 
and Larceny and sentenced to penitentiary for terms 
of from three to fifteen years each, and although they 
noted an appeal to this Court, they were committed on 
said judgment and sentenced and actually served in 
jail and the penitentiary a total of about eleven or 
twelve months. Until two other men w'ere arrested 
and confessed that they, and not the appellants, had 
committed the Housebreaking and Larceny and the 
said tw’o men, one Gray and Smith, pleaded guilty to 
the charges and are now serving sentences therefore 
and they came into court after this Court certified 
the appellants’ appeal back to the Lower Court for 
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the purposes of hearing testimony and testified that 
they, and they alone, committed the offenses for which 
the appellants were then serving- long sentences and 
that they did not know either of the appellants and 
that neither appellant had anything whatsoever, to do 
with the crime for which they, the appellants, were 
convicted and sentenced. 

The testimony showed that a short time after the 
said Housebreaking and Larceny, the defendant Milton 
cashed the check for $21.20, which had been in the safe 
that had been stolen as above set forth and it was 
shown that appellant Quantrille wrote across the 
back of the said check the words “James Conroy.” 
The Government claimed that the writing of the name 
of “James Conrov” on the back of the check con- 
stituted forgery and that when appellant Milton 
cashed the check, he committed the crime of uttering 
a forged instrument. The testimony (R. 70) showed 
that the placing of the name “Janies Conroy” on the 
check by Quantrille, was done in the State of Mary¬ 
land, Apple Blossom Inn, and not within the juris¬ 
diction of the United States Court for the District 
of Columbia and that Quantrille gave the check to 
Milton in Maryland and there was no testimony to 
show wiio “Janies Conrov” was, or that he or anv 
other person was injured, damaged, or suffered any 
loss by the placing of the names “James Conroy” 
on the said check or bv the cashing the same bv Mil- 
ton. The Government was unable to produce any 
Conroy or any other person who said that he was in¬ 
jured or damaged, or could have been injured or dam¬ 
aged by the placing of the name “James Conroy” on 
the check or by an act on the part of Milton, in cash¬ 
ing the same. 
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B. POINTS RAISED ON APPEAL AND ERRORS 

RELIED UPON . 


The appellants each insist on every question of fact 
and every point of law raised in the record and set 
forth in their assignment of errors, but they believe 
that there are a number of matters which when called 
to the attention of this Court, will make it unneces¬ 
sary to argue each of the assignment of errors set 
forth in the record. The errors assigned on appeal 
may be conveniently grouped under the following 
headings: 

1 IN OVERRULING DEFENDANTS’ DE¬ 
MURRER TO THE INDICTMENT. 

2. REFUSING TO TAKE TESTIMONY ON 
AND IN FAILING TO SUSTAIN A PLEA OF 
MISNOMER. 

3. IN DENYING MOTIONS FOR DIRECTED 
VERDICTS OF NOT GUILTY AS TO BOTH 
DEFENDANTS AT THE CLOSE OF THE 
GOVERNMENT’S CASE AND AGAIN AT THE 
CLOSE OF THE ENTIRE CASE. 

4. IN NOT DECLARING A MISTRIAL 
WHEN THE PROSECUTOR ASKED, ATTOR¬ 
NEY FOR DEFENDANTS, IN THE PRES¬ 
ENCE OF THE JURY, IF HE WANTED ONE 
OF THE DEFENDANTS TO TAKE THE 
STAND TO TESTIFY IN HIS OWN DEFENSE, 
AND IN MAKING STATEMENTS PREJU¬ 
DICIAL TO DEFENDANTS. 
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5. IN NOT DECLARING A MISTRIAL 
WHEN THE PROSECUTOR IN HIS ADDRESS 
TO THE JURY COMMENTED ON THE FAIL- 
URE OF DEFENDANTS TO PRODUCE TES¬ 
TIMONY OF CERTAIN WITNESSES TO 
PROVE THEIR, THE DEFENDANTS, INNO¬ 
CENCE. 


6. IN PERMITTING THE GOVERNMENT 
TO READ FROM A TYPEWRITTEN RECORD, 
TRANSCRIBED NOTES (SECONDARY EVI¬ 
DENCE) OF THE TESTIMONY OF THE DE¬ 
FENDANTS, GIVEN AT OTHER TRIALS AND 
HEARINGS AND WHERE THE ISSUES WERE 
NOT THE SAME AS HEREIN. 

7. IN PERMITTING THE GOVERNMENT 
TO IMPEACH, AND ATTACK THE CREDI¬ 
BILITY OF ITS OWN WITNESSES. 

8. IN RULING THAT THE GOVERNMENT 
DID NOT VOUCH FOR AND WAS NOT 
BOUND BY TESTIMONY THAT THE PROSE¬ 
CUTOR OFFERED IN SUPPORT OF THE 
GOVERNMENT’S CASE IN CHIEF, WHEN 
THERE WAS NO ELEMENT OF SURPRISE 
SHOWN OR CLAIMED. 
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C. ARGUMENT. 

1. In overruling defendant’s demurrer to the in¬ 
dictment. 

The Court should have sustained the demurrer to 
the indictment as the said indictment failed to state 
or allege a single fact which would constitute the crime 
of forgery or of uttering a forged instrument; that 
each and every allegation in the indictment are opin¬ 
ions of the pleader and not facts which meet the re¬ 
quirements of an indictment; that the indictment fails 
to allege wherein the instrument was “Falsely made 
or altered” in any material manner whatsoever; that 
the indictment fails to show that any person was in¬ 
jured, damaged or suffered in his person or estate 
or could have been injured or damaged in any manner 
whatsoever and lastly the indictment fails to show 
that any person was actually damaged or defrauded 
or could have been defrauded or that there was any 
such person as “James Conroy” or that there was 
any attempt by appellants to injure or damage or de¬ 
fraud any person or that the alleged name “James 
Conroy” on the back of the instrument changed its 
legal status in any manner whatsoever (R. 11). 


2. Refusing to take testimony on and in failing to 
sustain a plea of misnomer. 

The appellant Milton’s plea of misnomer should have 
been sustained and the Court should have required 


8 


the Government to answer said plea and to have given 
the appellant an opportunity to have proven that 
his proper and correct name was Arthur Lutzweit (R. 
19) and not Henry A. Milton. 


3. In denying motions for directed verdicts of not 
guilty as to both defendants at the close of the 
Government’s case and again at the close of the 
entire case. 

The court erred in refusing to direct a verdict for 
defendants for the reasons: That writing another’s 
name (especially a fictitious one) as an endorsement 
on a Government check, already endorsed in blank 
by the proper payee cannot be forgery. 

The burden is on the prosecution to show that the 
instrument is one capable of being used to defraud 
(26 C. J. 960) citing (Bell v. State, 12 Okla. Cr. 453). 
Therefore, if there is any doubt on that point it must 
be resolved in favor of the defendants. 

iA blank endorsement makes the instrument payable 
to bearer and as such transferable by mere delivery 
(8 C. J. 358) citing (Meyer v. Foster, 147 Col. 166; 
Worley v. Lyon, 117 111. 244; Lucas v. Byrne, 35 Md. 
485; Dominion Trust v. Hildn-er, 243 Pa. 253), and 
many others. “No further endorsement is necessary.” 
(Palmer v. Marshall, 60 III. 289; Lindsey v. Chase, 104 
Mass. 253.) 

If the instrument contains endorsements subsequent 
to the endorsement in blank, the holder may strike 
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these out and may write the assignment to himself 
over the blank endorsement, (Jerman v. Edwards, 29 
App. D. C. 535, Sec. 1352 of the D. C. Code; Dugen 
v. V. S.. 3 Wheat 172). 

A material alteration of an instrument (sufficient to 
constitute forgery) is one winch makes it speak a 
language different in legal effect from that which it 
originally spoke, or which carries with it changes in 
the rights, interests, or obligations of the parties to 
the writing (20 C. J. 902) citing, (State v. Lotono, 62 
W. Va. 310), which says, “The test is the legal effect 
of the change or alteration, not whether someone 
may be misled or deceived by the paper.” 

The above cases and citations show that this writ¬ 
ing could have no effect on the rights of previous par¬ 
ties or subsequent holders, therefore the only person 
remaining, whose rights might have been affected 
would have been “James Conroy.” An endorser’s 

liability arises only when the instrument has been 
• * 

dishonored and the holder has been unable to recover 
from the maker. (8 C. J. 00.) It is obvious that if 
the Government is unable to meet its check, money 
is valueless and no one could pay it. Therefore no 
liability under this endorsement could fall upon James 
Conroy. 

Tiie learned Assistant District Attorney has at¬ 
tempted to argue, on previous occasions that because 
this check had been the subject of a prior larceny, 
James Conroy might have been subjected to arrest, and 
other inconvenience and embarrassment thereby 
prejudicing his rights. It v'as not shown that the de- 
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fendants knew, or could have known that this check had 
been the subject of a larceny, but even aside from that, 
the indictment does not allege any such larceny, and 
Rembert v. State (53 Ala. 467) states, the fact that 
the paper is incomplete or imperfect in itself and that 

i 

without the knowledge of extrinsic facts it does not 
appear that it has vicious capacity renders it neces¬ 
sary that the indictment should aver the extrinsic facts. 

When it is innocuous from its character, its crim¬ 
inal character must be disclosed. 

The indictment mast show the forgery of an instru¬ 
ment which on being described appears on its face 
naturally calculated to work some effect on property; 
or if it be not complete for that purpose, some ex¬ 
trinsic matter must be shown whereby the court may 
judicially see its tendency. (Rembert State , supra.) 

It will be noted that this case in addition to stating 
that the extrinsic facts must be alleged states that it 
must be ‘‘calculated to work some effect on property” 
although it is quoting from People v. Stearns (21 
Wend. 413) a New York case and in that state the 
statute provides “by which any person may be affected 
or in any way injured in his person or property, shall 
be forgery.” This case is also supported by Carberry 
r. State (11 Ohio State 410); Commonwealth v. Hinds 
(101 Mass. 211). and many others. 

Unless the counterfeited handwriting be of such a 
nature that someone might possibly be defrauded by 
it, the mere falsity of the writing is not an offense. 
The People v. Di Nyana (6 Cal. App. 333). 



11 


To constitute forgery the instrument must be such 
when forged that it does, or may tend to, prejudice the 
rights of another. (Barnum v. State, 15 Ohio 717.) 
Yet where have, or how could anyone’s rights be preju¬ 
diced by the case at bar. 

The intent to defraud someone, must be averred and 
proved as laid. 

Evidence which tends to prove that the forged in¬ 
strument could not, under any state of circumstances, 
prejudice the rights of anyone, is incompetent to go 
to the jury. (Barnum v. State, supra.) 

The court therefore further erred in admitting, over 
objection, evidence of the larceny of the check under 
this indictment, and also in taking from the jury the 
question as to whether anyone could have been de¬ 
frauded by this writing. 

Accused is entitled to an affirmative charge in his 
favor where the reasonable inferences from the undis¬ 
puted evidence are consistent with his innocence of 
any intent to defraud. (26 C. J. 979 ) citing Bartlett 
v. State (8 Ala. A. 248.) 

The intent in forgery will not be presumed from 
the mere making of a false instrument; but it must be 
gathered from some affirmative act or from the exist¬ 
ence of circumstances from which criminal intent may 
be inferred. 

Frisby v. United States, 38 App. D. C. 22’ 
Dowling v. United States, 41 App. D. C. 11. 
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Since the Government introduced uncontradicted 
testimony by Quantrille that he signed and passed the 
check without intent to defraud and the uncontradicted 
evidence permits a reasonable inference that he had 
no intent to defraud, the court erred in not directing 
a verdict in his favor. 

The appellants say that there was absolutely no tes¬ 
timony offered by the Government to show that there 
was any actual forgery and if there was no forgery 
there could have been no uttering of a forged paper. 
The jury by its verdict asserted that there w^as no 
forgery as the jury found both defendants not guilty 
of forgery. The testimony of the Government was 
to the effect that the appellant Quantrille was working 
at a tavern near Laurel in the state of Maryland on 
or about September 15, 1939, and that he received a 
check from one Billy Hoe (R. 72 and 73) and that the 
manager of the tavern was unwilling to accept the 
check and that Quantrille paid her cash instead and 
retained the check and that he placed the name “James 
Conroy ” on the back of the check because the said 
Billy Hoe was known to him, Quantrille, as James 
Conroy, and that Quantrille later gave the check 
to Milton for money he, Quantrille, owed Milton and 
that at the time he, Quantrille, gave Milton the cheek 
nothing was said about Quantrille having placed the 
name Conroy thereon. There was not a single iota of 
testimony that Milton had the slightest knowledge as 
to where Quantrille got the check or that any name 
had been placed thereon by Quantrille, in fact testi¬ 
mony of the Government showed that Milton said he 
took the check the same as he would money, that it 
was a Government check, and that it had the proper 
first endorsement thereon to make it negotiable (R. 
75). 
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The Government failed to produce a single -witness 
to show that Quantrille did not have the right to place 
James Conroy on the back of the check and too, the 
Government offered testimony (R. 69-73) to show 
that Quantrille knew the party who gave him the 
check as James Conroy or Conrad and that he, Quan¬ 
trille, placed the name on the check after he was told 
by the manager of the tavern that the man who gave 
him, Quantrille, the check had failed to endorse it. 
Appellants further say that the testimony (R. 69) 
shows that Quantrille has never handled checks to any 
extent and that he was totally ignorant as to the effect 
of placing a name on the back thereof (R. 69). 

Appellants say that after that check was cashed by 
appellant Quantrille it became his, Quantrille’s prop¬ 
erty, and that he had a legal right to do with the 
check as he saw lit. He could have had a list of names 
and have written one or fifty names on the back of the 
check; he could have listed telephone numbers, etc., 
thereon and unless Quantrille intended to defraud some 
person, did injury, damaged or caused some person 
to suffer in his person or estate by his, Quantrille’s, 
having so placed this name of some unknown person 
on the said check it could not possibly be, in fact or 
in law, a forgery, and here we have Quantrille writing 
the words “James Conroy or Conray” on the back of 
a check that belonged to him, Quantrille; we have no 
person complaining that he was defrauded, damaged 
or injured by Quantrille’s act of so writing that name 
on the check; we have the Government unable to pro¬ 
duce any James Conroy or James Conray in court 
to say that he was injured or that the name on the 
back of the alleged check is in anywise a resemblance 
of his signature; we have the check a bearer paper. 
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highly negotiable; and we have an agent from the 
IT. S. Treasury produced by the Government, who 
testified that the U. S. Treasury paid this check, and 
had no other interest in the matter and that the check 
was endorsed properly by the payee. We have the 
first endorsee testifying that he received full value for 
the check and we have not a single person who says 
that he lost one cent by Quantrille’s writing the name 
Conroy or Conray on the check. There can positively 
be no forgery or no uttering of a forged paper unless 
the prosecution can show whose name was forged; 
that some person or persons lost or might have suf¬ 
fered loss by the alleged forgery or utterance; and the 
appellants say that the writing of a fictitious name 
on a check or the adopting of a straw name and plac¬ 
ing it on the check could not have legally been forgery. 

Appellant further says that even if Quantrille has 
committed forgery by placing the name of Conroy or 
Conray on the back of the alleged check the act was 
done in the State of Maryland according to the testi¬ 
mony of the Government and that when he, Quantrille, 
gave the check to Milton in Maryland, that he, Quan¬ 
trille, according to all the testimony or lack of testi¬ 
mony washed his hands of the transaction in Maryland 
and that if he, Quantrille, committed any offense or 
offenses they were started in 2vlarvland and wholly 
completed in Maryland as there was not a single iota 
of testimony to show that Milton acted as Quantrille’s 
agent in cashing the check. The record (R. 75 and 76) 
is to the contrary and shows that Quantrille owed 
Milton some money and that he, Quantrille, gave Mil- 
ton the check with the endorsement thereon while 
they were both at a tavern near Laurel, in the State 
of Maryland and the Government failed to show any 
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further dealings between Quantrille and Milton in re¬ 
lation to the check. So we have the Government’s owm 
testimony (R. 75) showing that Quantrille placed the 
name Conroy or Conrav on the check in Maryland 
and actually passed the check while he w'as in Mary¬ 
land and there was not a single semblance of testi¬ 
mony to show' that Milton knew r that Quantrille had 
written the name on the check or that the name Conroy 
or Conrav w'as in fact thereon. Quite the contrary 
w'as the testimony as Milton said, and he was not 
contradicted, that he never looked at the back of the 
check, never saw r the name Conroy or Conray thereon 
until show'll the check in court at the trial. The 
Government offered this testimony showing that the 
entire transaction, the writing of the name on the 
check and the passing of it by Quantrille w r as done 
wholly within the State of Maryland and not within 
the jurisdiction of the Courts of the District of Co¬ 
lumbia. The Government offered this testimony as 
a part of its case in chief and they are absolutely 
bound by the same and cannot contradict it in any 
way. 

Appellants say that the argument in support of the 
claim that there w'as not sufficient testimony offered 
by the Government to warrant the court in having 
submitted the case to the jury is so interwoven with 
the arguments relative to the lack of testimony to sup¬ 
port a charge of legal forgery that the same are made 
as of a single matter. 

Taking the testimony of the witnesses as they ap¬ 
peared on the stand, we find Milton Blumberg (R. 47), 
and Levy Pratt (R. 49). They merely testified that 
the premises 1110 E Street, had been broken into and 
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a safe removed and that the safe contained the check, 
but they offered not a single word in support of the 
forgery or utterance charges. Appellants admit that 
the said premises were robbed and two witnesses, 
Gray and Smith, admitted that they robbed the place 
and that appellants knew nothing whatsoever about 
the crime and they, Gray and Smith, did not even 
know Milton and Quantrille, the appellants. 

Frederick L. Church (K. 55) testified that he was 
employed in the U. S. Treasury and handled checks 
drawn on the Treasury similar to the one in ques¬ 
tion; that the check in question was properly drawn, 
properly endorsed, insofar as the Treasury Depart¬ 
ment was concerned, and that it was paid in the regu¬ 
lar course of business and that there had been no 
complaint about the same being irregular or being a 
forgery. R. R. Gaunt (R. 55), witness for the Gov¬ 
ernment, testified he owned a gas station at 13th and 
L Street, X. W., where check was cashed, by his 
employee, that he endorsed it, and that it was paid 
in the regular course of business. He never suffered 
any loss and was never called upon to pay check by 
any person. 

,Charles R. Sangster testified that he cashed the check 
in question for appellant Milton, he said that he would 
have cashed any check for Milton and he said that the 
check was deposited by his employer in the bank and 
paid. Neither he, Sangster, or his employer suffered 
any loss. 

Raines H. Conroy (R. 57) Government witness, tes¬ 
tified that his name was James H. Conroy, that the 
endorsement on the check in question, was not his name 
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or similar to his handwriting, that he never saw same 
until shown it by the Government after it had been 
paid and that he had not been called upon to pay 
same. Had suffered no injury of any kind and that 
he was not in anywise affected by the check. This 
was a shot entirely out of the air, a fishing expedi¬ 
tion, wherein the Government had found a party 
named Conroy and attempted to show that this Conroy 
never authorized the writing of the name James Con¬ 
roy or Conray on the check by appellant Quantrille, 
but the Government might just as well have called 
every James Conroy listed in the directory as there 
was no claim that the name on the check was intended 
to be that of this witness. There are some half dozen 
James Conroys in the City Directory and they might 
just as well have been called as they would have testi¬ 
fied the same as the one witness produced, to-wit, it 
was not their signature and they were not injured 
or damaged by the name James Conroy being on the 
check in question. 

John K. Baker (R. 58), Metropolitan Police De¬ 
partment, testified that Quantrille and Milton were 
living together at or about the time check in question 
was uttered and that he was at headquarters when 
Milton was questioned and that Milton denied forg¬ 
ing check and when accused by Sansgter he, Milton, 
made contradictory statements, but he failed to show 
that Milton said anything other than that he cashed 
check with Sangster. There was no testimony or ad¬ 
mission that Milton knew Quantrille had written the 
name on the back of the check. 

Frank 0. Brass (R. 59), Metropolitan Police De¬ 
partment, testified to about the same as Baker and he 


18 


did not say that Milton admitted knowing that the 
name Conroy or Conray had been written on the check 
in question by Quantrille or that he even knew that 
there w*as such a name on the back of the check. 

Charles Abbate (R. 61), Government witness, testified 
that he brought a safe from Nokesville, Virginia, to 
the District of Columbia, but he knew nothing regard¬ 
ing the charges in the indictment of forgery or utter¬ 
ing a forged instrument. 

Ralph W. Bennett (R. 61), Government witness, tes¬ 
tified that he was a shorthand reporter and that the 
check shown him -was the same check that had been 
offered in evidence at a former trial, May 26th, 1938. 

G. C. Dismukes (R. 61), Government witness, iden¬ 
tified pages 111 to 117 of a trial of May 26th, 1938, 
as being a correct transcript of the notes of Carman 
Gales Quantrille’s testimony given on that occasion. 

E. E. Moeckel (R. 61), Government witness, iden¬ 
tified pages of transcript of testimony (pages 118 to 
147) of Carman Gales Quantrille given May 26th, 
1938, as being true transcript of his notes taken on 
that occasion. 

Francis J. Attig (R. 62), Government witness, short¬ 
hand reporter, testified that he reported the testimony 
of Carman Gales Quantrille and Henry R. Milton on 
January 27th, 1939, wiien they wrere seeking a new 
trial on a conviction for housebreaking and larceny, 
and he identified pages 142 to 150 as a copy of his 
notes of that testimony. 
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When the testimony of Bennett, Dismukes, Moeckel 
and Attig was offered in evidence, the appellants ob¬ 
jected (R. 62) “Objection was made on behalf of the 
defendants to the admission of said portions of the 
transcript in evidence on the grounds that they were 
immaterial, irrelevant and incompetent and, further, 
that said records were secondary evidence and were 
of testimony taken in a case and hearing where the 
issues were not similar to the issues involved and 
portions thereof, were taken in a hearing by the Court 
and where no jury was present.” Objection was over¬ 
ruled, exception noted, and the said portions of the 
transcript were thereupon read to the jury (R. 63 to 
77 inclusive): 

In order for testimony, given at a previous trial, to 
be admissible, it must be shown that the issues at the 
two trials are substantially the same. 

16 C. J. 756, citing cases from Arkansas, California, 
Florida, Massachusetts, New York and Texas. 

It is obvious that the charges of housebreaking and 
larceny are not similar to charges of forgery and 
uttering a forged instrument. 

Marion B. Moore (R. 78), Government witness, mem¬ 
ber of the Metropolitan Police Department, testified 
that he arrested Quantrille, but he testified to noth¬ 
ing regarding the forgery or uttering a forged instru¬ 
ment. 

After the above witnesses had testified and the Gov¬ 
ernment had offered in evidence and had read the 
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transcripts of testimony as above set forth the Gov¬ 
ernment rested and the appellants moved the Court 
to direct the jury to return a verdict of Not Guilty, 
as the Government had not proven the charges as laid 
in the indictment. There was not a single witness 
who gave any testimony that the appellant, Quantrille, 
actuallv wrote the words James Conrov or Conrav on 

• w w 

the back of the check and the only testimony produced 
to show that lie wrote that name on the check was a 
portion of the transcript of his testimony given at a 
previous trial, where the issues were different and if 
this testimony be inadmissible, there would remain 
no testimony in the record that Quantrille, wrote the 
name on the check. If this testimony stands then the 
Government must take the transcript as a whole and 
not ask the jury to believe one portion that is against 
the appellants and throw out portions that were in 
favor of the appellants. In that testimony, Quantrille 
says that he had no intention of defrauding any per¬ 
son; that he merely put the name Conroy or Conrav 
pn the check because he believed that he had a right 
to do so as he had gotten the check from a man he 
knew as Conroy or Conrav. Quantrille further says 
that he received the check in Maryland, and the testi¬ 
mony was that he wrote the name on the check in 
Maryland and that he never at any time brought the 
check into the District of Columbia, but that he cashed 
or gave the check to Henry R. Milton in Maryland 
a few hours after he received it and that Milton did 
not know that Quantrille had written the name Conroy 
or Conrav on the check. There was absolutely no 
contradiction of this testin ony and as it was a part 
of the Government’s case in chief, without which there 
would be no case, the Government is bound by this 
testimony and the Government has shown that the 
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crime, if any there was, took place in Maryland and 
not within the jurisdiction of the District of Columbia 
Courts. The appellant Milton’s testimony is clear that 
he took the check in Maryland; that he did not look at 
the back of the check, and that he never saw the name 
James Conroy or Conray on the back of the check un¬ 
til after he was arrested. Here we have two Govern¬ 
ment witnesses, who positively testify that the check 
was given to Quantrille in Maryland and cashed by 
him in Maryland. There is not a single iota of testi¬ 
mony to show that any crime was committed and if 
there was a crime it was started and fully completed 
in Marvland. 

“The defendants are presumed to be innocent 
until they are proved guilty beyond a reasonable 
doubt and the burden of proof is upon the Govern¬ 
ment. Consequently evidence that is as consistent 
with innocence as with guilt is insufficient to sus¬ 
tain a conviction, and unless there is substantial 
evidence of facts which exclude every reasonable 
hypothesis but guilt, it is the duty of the trial 
court to instruct the jury to return a verdict for 
the defendants.” 

Edwards v. United States, 7 F. (2d) 357; 

Wright v. United States, 227 F. 855. 
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4. In not declaring a mistrial when prosecutor 
asked attorney for defendants in the presence 
of the jury, if he wanted one of the defend¬ 
ants (Milton) to take the stand to testify in 
his own defense and in making statements 
prejudicial to defendants. 

During argument of Mr. Vilas, defense counsel, to 
jury as follows (R. 83 and 84): 

“Mr. Vilas: Look at Henry Milton over here 
and see if you think he looks like the kind of a 
man who would say that kind of a thing. They 
haven’t got anything on him except they kept him 
in jail for several months 

Mr. Jackson (Assistant United States Attorney): 
Do you want to go into what we have got on him, 
Mr Vilas? 

Mr. Vilas: I say you haven’t got anything on 
him and I repeat that right now. 

Mr. Jackson: Do you want us to go into that? 

Mr. Vilas: I say you did not produce a thing 
and you have not got a thing on him. That stands 
right here. 

Mr. Jackson: Do you want him to take the 
staiid now? 

Mr. Vilas: I say we try our own case in our 
own way. 

The Court: We don’t know what the evidence 
was. 

Mr. Vilas: If you have got anything on him 
it is about time to produce it. You have about 
i produced everything you have got. 

The Court: Proceed with the argument.” 

The conduct of prosecution in the above incident in 
the presence of the jury was prejudicial to the rights 
of defendants. 
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The law on this point is very aptly stated in the 
case of Berger v. United States, 295 U. S. 79. 

“The United States attorney is the representa¬ 
tive not of an ordinary party to a controversy 
but of a sovereignty whose obligation to govern 
impartially is as compelling as its obligation to 
govern at all; and whose interest, therefore, in a 
criminal prosecution is not that it shall win a 
case, but that justice shall be done. As such, he 
is in a peculiar and very definite sense the servant 
of the law. The twofold aim of which is that 
guilty shall not escape or innocence suffer. He 
may prosecute with earnestness, and vigor—indeed, 
he should do so; but, while he may strike hard 
blows, he is not at liberty to strike foul ones. It 
is as much his duty to refrain from improper 
methods calculated to produce a wrongful convic¬ 
tion as it is to use every legitimate means to 
bring about a just one.” 

This proposition of law is also found in People v. 
Esposito , 224 N. Y. 370, 375, 377; Cook v. Common¬ 
wealth, 86 Ky. 663, 665, 667; Gale v. People, 26 Midi. 
157; People v. Wells, 100 Col. 459 (34 Pc.) 1078. 


5. In not declaring a mistrial when the prosecutor 
in his address to the jury commented on the 
failure of defendants to produce testimony of 
certain witnesses to prove their, the defendants 9 , 
innocence. 

In arguing the case to the jury, the prosecutor, 
called attention to and commented unfavorably on the 
defendants’ failure to produce a certain witness in 
their defense. 

“Mr. Jackson (K. 84 and 85): Another thing 
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he talks about the operator, Mrs. Skinner. He 
tells you he knows her name because he worked 
for her out there and that he was out there almost 
every day. In the testimony of Quantrille that 
has been read, he calls her Saunders. What is her 
name? Who is this woman? Is there such a 
woman? Budd says she wasn’t here for the pur¬ 
pose of this trial. She is the most valuable wit¬ 
ness these people could get. He knew her so 
well; he worked for her. Why isn’t she here? 

Mr. Vilas: Wait just a moment! Let us ask 
for an exception to the comment of the district 
attorney. ‘Why isn’t she here? as being preju¬ 
dicial. It is open for the Government manifestly, 
to get any witness if it wants, not put the burden 
on us, and we ask that the exception be allowed 
and the jury told to disregard the prejudicial 
statement. 

The Court: I overrule the objection. 

Mr. Jackson: Now, gentlemen, you do not have 
to decide that because she is not here, the reason 
is that she would give unfavorable testimony to 
the defendant. You do not have to decide that, but 
that is certainly a commonsense way of looking 
at it. These men have had a battery of lawyers 
for months working on this case, and the most 
crucial witness on the face of this earth to cor¬ 
roborate Quantrille’s getting that check out there 
is the woman he has worked for, a witness on his 
behalf, whom he has worked for and knows, al¬ 
though they call her by different names. As the 
testimony of Quantrille was read in prior pro¬ 
ceeding, he says she wasn’t there and you know 
she isn’t here today. 

Mr. Vilas: We ask for a further exception to 
that statement, your honor. 

The Court: Very well. 

Mr. Vilas: Do I understand that the court 
allows it? 

The Court: Yes, you may have an exception.” 
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As the law is stated in Berger v. United States, 295 
U. S. 79; People v. Esposito, 224 N. Y. 370, 375, 377; 
Cook v. Commonwealth, SO Kg. 063, 005, 667; Gale v. 
People, 20 Mich. 157; People v. Wells, 100 Cal. 459 
(34 Pc.) 1078, as cited above, this statement and com¬ 
ment was improper on prosecutor’s part and most 
prejudicial to defendants. 


In IUhbard v. United States (172 F. 06) as follows: 

“A defendant in a criminal case is under no re¬ 
quirement to explain away the charge against 
him. He may refuse to testify and he may fail to 
call witnesses or produce evidence in his behalf, 
and yet be entitled to have the jury pass upon the 
question of his guilt.” 


A defendant mav even refuse to testify in his own 

% V 

behalf and there shall be no presumption against him 
and the prosecutor is forbidden to comment in any 
manner in the presence of the jury, upon the omis¬ 
sion of defendant to testify. 

Williams v. United States, 149 U. S. 60 (37 L. 
Ed. 650); 

Reagan v. United States (157 U. S. 301, 305, 39 
L. Ed. 709, 710 , 15 S. ct. 610). 
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6. In permitting the Government to read from a 
typewritten record, transcribed notes (second¬ 
ary evidence) of the testimony, of the defend¬ 
ants, given at other trials and hearings and 
where the issues or facts were not the same 
as herein (R. 63-77, incl.)* 

In order for testimony, given at a previous trial, 
to be admissible it must be shown that the issues at 
the previous trial were substantially the same (16 C. J. 
758, citing cases in Arkansas, California, Florida, 
Massachusetts, New York and Texas), which obviously 
l is not the case here, since this trial is for forgery and 
uttering, while the previous one was for Housebreak¬ 
ing and Grand Larceny. 

It was therefore, clearly error for the Court to admit 
evidence of the testimony given by Quantrille at the 
previous trial in May, 1938, and also of Milton and 
Quantrille at the hearing on the motion for a new' 
trial in January, 1939. 


7. In permitting the Government to impeach and 
attack the credibility of its own witnesses. 

The Government (K. 63-77 inch) offered in evidence 
the transcribed notes of the testimony of Quantrille 
in May, 1938, and transcribed testimony of Milton and 
Quantrille in January, 1939, as part of its case in 
chief, and then attacked the testimony as being contra¬ 
dictory and that different stories u’ere told by defend- 


ants about this alleged transaction and that therefore, 
the jury could not believe the testimony to be the 
truth. The prosecutor used every method to discredit 
and impeach the testimony that he offered in these 
said transcribed notes. 'Appellants contend that this 
is an error. 

Weaver v. 13 . £ O. (3 App. D. C. 436) says “the 
general rule (is) against permitting a party to dis¬ 
credit or contradict his own witness’’ citing from 
Greenleaf on Evidence. 

A party cannot discredit his own witness. 

United Stages v. Watkins, 3 Cranch C. C. (3 I). 
C.) 441; 

United States v. McDoivell, 4 Cranch C. C. (4 
I). C.) 423; 

Clark v Krause 2 Mackey (13 D. C.) 559. 

This rule is also assumed bv Sec. 1073a of the Code 

*< 

which allows an exception to this rule in the event 
of surprise (which of course could not be present in 
the case of the transcribed testimony introduced) and 
by Smith v. United Stales (57 App. D. C. 71) which 
states that Sec. 1073a merely reduces to concrete form 
flu* established rule. 

A party cannot impeach a witness whom he has in¬ 
troduced in a criminal trial. (70 C. J. 794), citing 
United States v. McDowell (supra), and United States 
r. Watkius (supra). 
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The party who introduces the deposition in evi¬ 
dence cannot impeach the witness (70 C. J. 798) cit¬ 
ing Mussick v. Ray (3 Ky. 127); Bensberg v. Harris 
(46 Mo. App. 404), and Peoples National Bank of Pen¬ 
sacola v. Hazard (231 Pa. 552). 

The state may not impeach witnesses whom it is 
under no compulsion to call. (Ware v. People , 230 F. 
123. 76 Colo. 38.) 

It was therefore error for the Court to permit 
the Assistant District Attorney to impeach his own 
witness and evidence, and in not instructing the jury 
that the Government was bound by evidence offered 
in its case in chief, and if the testimony offered by 
the Government stands as given, the case falls as this 
testimony showed that the check was endorsed in Mary¬ 
land and passed in Maryland by Quantrille and that 
^Milton knew nothing of the transaction. 

The prosecutor further attacked the credibility of 
one Charles R. Sangster, a Government witness (R. 
51). 

Witness Sangster stated, when asked by Mr. Jack- 
son that he plead guilty in May, 1936, to Housebreak¬ 
ing and was put on probation for a suspended sen¬ 
tence of one year, to which objection was made by de¬ 
fendants and the Court ruled that it w*as proper. 

, Here the prosecutor has vouched for Sangster’s 
credibility and then he ends up by attacking his cred¬ 
ibility over the objections of defendants. 

“Upon the trial of an indictment for keeping 
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a house of ill fame, the prosecution will not he 
permitted to prove its own witness is a woman of 
ill fame.” (United States v. McDowell, 4 Crouch) 
(CC) (4 D. C.) 42?,. 

“A party cannot discredit his own witness by 
testimony as to his general character.” United 
Slates v. Watkins, 3 Cranch CC (3 D. C.) 441 , and 
many cases cited above. 


8. In ruling that the Government did not vouch 
for and was not bound by testimony that the 
prosecutor offered in support of the Govern¬ 
ment’s case in chief, when there was no element 
of surprise shown or claimed (R. 63-77, incl.)* 

The Government offered in evidence transcribed 
notes of the testimony of Quantrille in May, 1938, and 
of Quantrille and Milton in January, 1939, and it was 
offered by the Government in its case in chief and 
it is contended that the Government was bound by 
this testimony and could not impeach or contradict 
it in any manner. After studying the transcripts for 
months, is the Government allowed to say to the jury, 
“You accept only that portion which will aid the 
prosecution and throw out that part which will aid 
the defendants?” 

The testimony read to the jury, was partly testi¬ 
mony taken at a trial and hearing for Housebreaking 
and Grand Larceny, totally different issues and circum¬ 
stances. Partly testimony at a hearing on a motion 
for a new trial where the rules of evidence are some¬ 
what suspended and relaxed. 
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Further appellants say that the testimony offered 
by the Government (R. 62) was inadmissible and that 
the Court erred to the prejudice of the appellants in 
permitting the same over the objections of the appel¬ 
lants. To permit such testimony the issues must be 
the same, the charges similar and the parties must be 
the same. This testimony was not offered in the light 
of a confession or an admission against interest and 
as herein set forth much of the testimony was in a 
proceedings where the strict rules of evidence were 
dispensed with and at a hearing for a new trial where 
the Court allowed great latitude in the expression 
of opinions and beliefs and in the attempt of the 
appellants at such a hearing to explain why they had 
been unjustly accused and improperly convicted of 
crimes other than one of the same nature as the 
charge upon which they were being tried when the tes¬ 
timony was allowed to be read to the jury it was 
not a full and complete record as the said testimony 
or a portion thereof w T as offered solely to show that 
the appellants were not guilty of Housebreaking and 
i Lareenv and here thev were tried on an indictment 
charging forgery and utterance. Appellants say that 
in giving the said evidence on the motion for a new 
trial and at a previous trial on different charges, little 
matters which were of no importance at these previous 
trials and which could not have affected the issue 
therein were allowed to pass, but that these seemingly 
small matters did become of grave importance in the 
trial of appellants for forgery and utterance, to-wit, 
it was of little importance where the appellants were 
on September loth, 1937, at the trial for Housebreak¬ 
ing and Larceny which occurred on September 12th, 
1937, but it was of grave concern as to their where¬ 
abouts on September 15th, 1937, when they were tried 
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for forgery and uttering a forged paper. They saw 
no reason to prove that they were in Maryland on 
September 15th, when the time laid in the House¬ 
breaking and Larceny indictment was September 12th, 
and both appellants and their counsel saw* no reason 
for objecting to irrelevant testimony at the former 
hearings, but to have that testimony presented at the 
trial for an entirely different crime makes consider¬ 
able difference and it was an error for the court to 
have permitted it to be read to the jury. 

As stated above the Government is bound by and 
cannot contradict or impeach the testimony offered 
in its case in chief. 

Weaver v. B. & 0. (3 App . D. C. 436); 

United States v. Watkins, 3 Cranch CC (3 D. C. 

441; 

United States av. McDowell, 4 Cranch CC (4 D. 

C.) 423; 

Clark v. Krause 2 Mackey (13 D. C.) 559. 


The only method by which these transcripts could be 
admissible is that the issues be the same, the parties 
the same, the conditions and circumstances the same, 
and based on at least similar charges. (16 C. J. 758) 
cases cited in Arkansas, California, Florida, Massa¬ 
chusetts, New York and Texas. Since this was not 
so, it was clearly an error to admit the transcripts in 
evidence. 
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CONCLUSION. 

After a careful examination of the record herein, 
one is compelled to conclude that there were numerous 
prejudicial errors committed in the course of the trial 
below, and that each error played its own peculiar 
part in contributing toward the convictions of the de¬ 
fendants, Milton and Quantrille and it is respectfully 
submitted that because of the errors committed in the 
course of the trial below, these appellants were not 
accorded a fair and impartial trial and were denied 
substantial rights guaranteed to them by the Con¬ 
stitution of the United States. 

It is respectfully submitted that the verdict and 
judgment should be reversed. 

Respectfully submitted, 

NORMAN S. BOWLES, JR., 
JOHN H. MITTON, 
Attorneys for Appellants, 
Henry R. Milton and 
Carman Gales Quantrille. 
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the District of Columbia 

October Term. 1939 


No. 7423 

Henry Raymond Milton and Carman Gales Quantrille. 

APPELLANTS 


V. 

United States of America, appellee 


BRIEF FOR APPELLEE 


STATEMENT OF FACTS 

The appellants. Carman G. Quantrille and Henry R. Milton, 
were indicted on an indictment containing one count of forgery 
and one of uttering, under the United Stales Code, and in two 
other counts of forgery and uttering under the Code of the 
District of Columbia, a total of four counts in all (R. 11). 
Conviction was had (under sec. S43. Code of the District of 
Columbia Act of March 3. 1901. 31 Stat. 1326, c. S54. Sec. S43; 
Title 6, Sec. S6 of 1929 consolidation) on count four of the 
indictment which charged uttering a check, having a false and 
forged indorsement thereon, knowing it to be forged. The 
verdict was not guilty as to the first and third counts, while the 
second count had been withdrawn from consideration by the 
government prior to the withdrawal of the jury to consider the 
evidence. Photographs of the check in question (Government 
Exhibit No. 1) are reproduced at pages 4S and 49 of the record. 
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The evidence for the government at the trial was in substance 
as follows: 

Milton Blumberg testified that during the month of Sep¬ 
tember 1937 he was employed as bookkeeper and cashier of 
the Washington Beef <fc Provision Company; that the check 
(referred to above). No. 2757099. Government Exhibit 1, was 
received by him in the course of his employment on September 

11. 1937, from a customer. Jake Goldman, and later in that 
day he placed the check in the safe where it remained in the 
premises when witness locked them up for the night after lock¬ 
ing up the safe (R. 47. 48). The only indorsements appearing 
on the check at that time were those of Charles Maddox and 
Jake Goldman. On the following morning. Sunday, September 

12. 1937, he returned to the office, found that the safe and all 
of its contents were gone. He did not sec the safe again until 
it was brought to his place of business by a truck in the latter 
part of January 1939. Approximately 81,700 was in the safe 
at the time he locked it up at night, the safe weighing around 
1.500 pounds (R. 48). 

Charles Maddox and Jake Goldman testified that Mad¬ 
dox. a P. W. A. worker, had received the check (Government 
Exhibit 1) as a salary check on September 10, 1937; that Mad¬ 
dox gave it to Jake Goldman to cash and that Goldman after 
cashing it for him in turn cashed it with the witness Blumberg, 
both witnesses identifying their respective indorsements on 
the back of the check (R. 49). 

Levi Pratt testified that he was a salesman for the Wash¬ 
ington Beef Provision Company in September 1937. and 
that at approximately 5:30 A. M. on September 12, 1937, he 
discovered that both doors at the premises of the Company 
were broken open; that the jamb on the office door was broken 
and that the safe was gone. He could see where the wheels 
of the safe had gouged along the loading platform for about 
fifty feet as it had been pushed along. He saw the safe again 
when it was brought back to the Company by the trucking 
concern in the last part of January 1939 (R. 49). 
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Charles Randolph Sanoster testified that he is service 
manager of the Goodrich Rubber Company in Richmond. 
Virginia; that he knew the defendant. Carman G. Quantrille. 
but not very well. He had known the defendant Henry Ray¬ 
mond Milton for nearly four years. He identified both de- 

4/ V 

fendants (R. 50). 

On September 15. 1937. at about 8 or 9 P. M.. at the Esso 
Service Station, 13th & L Streets, NW., Washington, D. C., the 
defendant Milton asked the witness to cash a check for him. 
This check was the government check identified as Govern¬ 
ment Exhibit 1 (R. 50). Milton told witness that the check 
was good and witness cashed it. “Then he told me to wipe 
the fingerprints off of it, that there might be something wrong 
with it. that he was cashing it for a friend of his.” Milton 
said he was sure the check was all right, but he was a little 
doubtful of his friend (R. 50). 

Witness was present on May 26, 1938, at a proceeding when 
the defendant Carman G. Quantrille testified as a witness, and 
Quantrille said that he had signed the name “James Conroy” 
on the back of the said check (R. 50). At the time Milton 
cashed the check with witness, there were three other indorse¬ 
ments on it, Maddox, Goldman, and Conroy. He did not see 
anybody write the indorsements. 

Witness sent the check in with his receipts and report for 
the day to his employer, R. R. Gaunt. He saw the check 
about two weeks later when it was shown him by Detective 
Brass. Thereafter, witness went and talked to defendant 
Milton about the check at Detective Headquarters (R. 50). 

Upon that occasion, Milton stated that “he didn’t know 
anything about the check, had never seen the check before, 
that I was framing him” (R. 51). Then witness told Detec¬ 
tive Brass in front of Milton that Milton asked witness to cash 
the check for him on the night of September 15 and that wit¬ 
ness did cash it. Further, on direct examination, witness 
Sangster testified that he had pleaded guilty to housebreaking 
in May 1936, and had received suspended sentence on proba¬ 
tion for one year (R. 51). 
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Upon cross-examination, Sangster testified that Conroys 
signature on the back of the check and Milton's statement 
that it “was the endorsement of his friend” induced witness 
to take the check (R. 51, 52). 

Upon re-direct examination. Sangster testified that Milton 
told him that the name of “Conroy” on the back of the check 
\yas his friend’s indorsement; that was one of the reasons 
why witness cashed the check; that he relied on Milton when 
he cashed it (R. 53). 

Upon re-cross examination, witness was asked why he did 
not ask that Milton sign the check and responded: “Because 
I could tell Milton didn’t want to sign the check” (R. 53, 54). 

Robert Ray Gaunt testified that he runs the Esso Station. 
13th and L Streets NW.. and the witness Sangster was em¬ 
ployed by him during the month of September 1937; that 
his. Gaunt’s, signature appeared on the back of the check 
(Government Exhibit 1) as an indorsement and that at the 
time referred to he banked it at the Hamilton National Bank ; 
that he received the check through Sangster. deposited it with 
the daily deposits, receiving his money on it. but had no inde¬ 
pendent recollection of being given that particular check 
(R. 55). 

Frederick L. Church testified that he was an assistant in 
the Accounting Division of the Treasurer’s Office of the United 
States Treasury; that he had worked in the Treasury Depart¬ 
ment for twenty-five years; that the check (Government Ex¬ 
hibit 1) was a genuine government check and that the stamp 
on the back of the check showed that it had been received 
for payment by the Hamilton National Bank and that the 
check indicated that it was paid by the United States Treasury 
on September 18. 1937 (R. 55, 56). The check was paid by 
the government without question, witness stating in part, “we 
had no information on it” (R. 57). 

James H. Conroy testified that he is a bondsman in the 
District of Columbia and a Justice of Peace in Maryland, liv¬ 
ing at University Park, Maryland. He had been in the bond¬ 
ing business for over thirty years in Washington. D. C. He 
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had known the defendants Milton and Quantrille probably five 
to ten years each. The defendant Quantrille ‘‘is now under 
bond with him’’ (R. 57). The third indorsement. “James 
Conroy” on the back of Government Exhibit 1 is not his sig¬ 
nature and he did not authorize anyone to put it on the 
back of the check for him (R. 57). He had not been obliged 
to pay anything to make good the check and had never paid 
anything on it to make it good (R. 57, 58). 

John K. Baker testified that he was a Detective Sergeant 
of the Metropolitan Police Headquarters. He knew the de¬ 
fendants in this case. During the month of September 1937 
they were living together at the same address in Washington. 
D. C. He was present at Police Headquarters in September 
or early in October 1937. when Sangster and Milton had a con¬ 
versation about the check, and Milton stated, “I am being 
framed.” and that he, Milton, did not know what it was all 
about. Sangster had then remarked that lie was not going 
to get in any trouble over this check and for Milton to tell 
the truth. Sangster then stated that Milton had given him 
the check at a gasoline station located at 13th and L Streets 
NW. Milton said at first that he did not get the check, then 
later on he said. “Suppose I told the jury I found the check, 
what would they do about it or what could they do about it” 
(R. 58). 

Frank 0. Brass testified that he is a Detective Sergeant in 
the Metropolitan Police Department, and was present in the 
fall of 1937 when Sangster and Milton had a conversation at 
Police Headquarters; that upon that occasion, when Milton 
said something to the effect. “I am being framed” (R. 59). 
Sangster said, “Well. I am not going to get myself mixed up 
in this and I am going to tell the whole works about it”; that 
Sangster then said, “You know very well. Milton, that you 
did give me that check,” and Milton said. “Well, what if I 
found it” (R. 60). 

Charles Abbate testified that he was in the hauling busi¬ 
ness, and on January 25, 1939, he brought back a safe which 
he found on a farm in Virginia, about forty-eight or fifty miles 
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from Washington, taking it to the Washington Beef <£ Provi¬ 
sion Company in Washington. D. C. That he would say the 
safe weighed about fifteen hundred or eighteen hundred pounds 

(R. 61). 

The testimony of Ralph W. Bennett, George C. Dismukes, 
E. E. Moeckel, and Francis J. Attig showed that they were 
all shorthand reporters, each having years of experience in 
reporting Court proceedings; that the check (Government 
Exhibit 1) had been received in evidence as Government Ex¬ 
hibit 1 in certain Court proceedings in the U. S. District Court 
for the District of Columbia on May 26. 1938; that Carman 
G. Quantrille testified as a witness in a proceeding in the said 
Court on May 26. 1938, and again on January 27. 1939; that 
the defendant, Henry Raymond Milton, also testified in a Court 
proceeding in the said Court on January 27. 1939; and that cer¬ 
tain transcripts of the testimony of the defendants upon these 
several occasions were correct transcripts of their notes as Court 
reporters in said proceedings (R. 61, 62). 

Certain portions of the said transcripts of testimony of the 
defendants referred to above were received in evidence and 
read to the jury (R. 63, 77, each inch). It will appear there¬ 
from (as well as from the testimony of other witnesses) that 
the defendants in so testifying were referring to the check 
which appears as Government Exhibit No. 1 in this present 
appeal. 

The testimony of the defendant, Quantrille, so read, showed 
that on May 26, 1938, he testified in substance as follows: 

He talked with Mr. Brass one time at the District Jail, who 
sent defendant to Detective Headquarters and asked defend¬ 
ant about “that check” and “I told him I did not know any¬ 
thing about it” (R. 63). Government Exhibit No. 1 was the 
check that Mr. Brass was talking about and handed to defend¬ 
ant (R. 63, 64). Defendant had seen Government Exhibit 
No. I (the check) before and also had seen the back of the 
check (R. 64). It had on the back of it the “first two hand¬ 
writings” (R. 64). Defendant was tending bar on Bladens- 
burg Road about the first of September and “a fellow asked 
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me to cash this check and I cashed the check and the lady 
came in and said. ‘You cannot cash this check/ (R. 64), and 
she said, ‘His name is not on the back of it/ and I said his 
name was James Conroy or Conrad” (R. 65). This occurred 
in the. Palm Blossom Inn about two o'clock in the afternoon 
(R. 65-67). Defendant signed “James Conroy” on the back 
of the check and James Conroy gave it to him (R. 65). De¬ 
fendant met Conroy at the Palm Blossom Inn, did not know 
his address, and had known him for about a month and a half 
at the time (R. 65). Thereupon the following occurred: 

Q. Did you tell the officers who arrested you and 
talked to you about it that James Conroy had given 
you the check? 

A. No, sir. No officer ever talked to me about the 
check—that check (R. 65). 

Defendant asked defendant Milton to cash it for him the 
day after he got the check (R. 65). The name of the woman 
who told him he could not cash the check at the Palm Blos¬ 
som Inn was Saunders (R. 66). Defendant gave the money 
from the check to Conroy. Defendant was not working any¬ 
where except off and on at the Apple Blossom Inn (R. 66). 

(Note: By Apple Blossom Inn. defendant appears to refer 
to the Inn which he originally called “Palm Blossom Inn”.) 

The woman named Mrs. Saunders owned the place and em¬ 
ployed defendant (R. 67). Defendant thinks there were two 
other endorsements on the check when he gave the money to 
Conroy. Defendant guesses that he gave the check to Milton 
the next day after he cashed it (R. 67). It was toward the 
end of September that witness cashed the check. Defendant 
accepts the police record as to the day he was arrest ed (R. 6S), 
and stated that it was about the day before he was arrested 
that he cashed the check. Conroy was not a truck driver. De¬ 
fendant did not know what he was. “He used to come in there 
all the time.” He was a customer (R. 6S). Defendant did 
not know anything about checks, “so I figured I put the man’s 
name on that gave me the check.” Defendant did not think 
-"0 - ‘1 
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he had ever had a check before. He did not remember. He 
never got paid by check. Thereupon the following occurred: 

Q. You mean to say you never had a check in vour 
life? 

A. I have had a check, but never been paid by check. 

Q. You never had a check drawn to your order? 

A. No, sir. 

Q. How old are you? 

A. Twenty-nine (R. 69). 

After he cashed the check, defendant came in town and that 
evening asked Milton to cash the check for him, telling Milton 
that defendant needed some money. Milton said. “0 Kay. 
I will cash it for you” (R. 70). Defendant was living with 
Milton in Washington at the time. About five customers 
were in the room with Mrs. Saunders when defendent signed 
the check. He does not remember any of their names (R. 70). 
It was within a day of the time defendant got locked up that 
Milton cashed the check for him (R. 71). He had known 
Milton for about four years (R. 70). Milton was taking care 
of defendant at the time and Milton was paying defendant's 
rent (R. 70. 71, 73, 74). 

The testimony of the defendant Quantrille read to the jury 
also showed that on January 27. 1939. he testified in substance 
as follows: 

“That night I got that check I was at the Apple Blossom 
Inn at Laurel * * * I was drinking that night. I can’t 

remember the exact facts or how I got it or anything, it has 
been so long ago * * *” (R. 71). When defendant was 
taken to headquarters. “There was a number of checks there 
and Mr. Brass asked me did I know anything about those 
checks, and I w*as just scared, and I told him, ‘No; I didn’t 
know anything about anything’ ” (R. 72). 

Q. He did not ask you about one particular check? 

A. He had a photograph of a check there y but he 
never let me get it in my hands, or anything like that 
I didn’t recognize it (R. 72). 
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That night a: the Apple Blossom Inn he cashed a check 
for a fellow. The lady in charge told defendant that he had 
no business cashing a check: that she didn't do business that 
way, so he put the check in his pocket. 

When I came home that night, I gave the check to 
Milton, right there (R. 72). 

I told him—I says, “I owe you some money, and 
you can get this check cashed. It is a good check” 
(R. 72, 73). 

Q. Do you remember putting your name on the back 
of the check? 

A. I didn't remember until the day I was on the 
stand and seen my handwriting. I was told my name 
was on the check. 

Q. How did you happen to put your name on the 
back of the check? 

A. How did I happen to? 

Q. Yes. 

A. I was told to endorse the check. 

I said, “Who does this check belong to?" and he 
wasn’t there, and I asked somebody in this place what 
his name was, and they said they think his name was 
Conroy , so I just signed that name on there. 

Q. Did he tell you what his first name was? 

A. I don’t remember that—James—that is the way 
I understand it. Milton got the check cashed by Mr. 
Sangster (R. 73). 

Q. Did you tell your attorney anything about this 
party from whom you got the check, driving a beer 
truck also? 

A. Well, I still think he is a beer truck driver (R. 74). 

Defendant has known “Jimmy " Conroy, the bondsman, 
about fifteen years and has been in his place of business. “I 
seen him for a long time around town" (R. 74). 

The man who gave defendant the check was not known to 
defendant—“/ have just seem the man two or three times in 
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this place” (R. 74). When defendant was taken to head¬ 
quarters and shown “these checks” he was shown no signa¬ 
tures. “If I had seen the back of that check, I could have told 
the people there I had signed it” (R. 74). [All italics sup¬ 
plied.] 

The testimony of defendant Milton so read to the jury 
showed that on January 27. 1939. he testified in substance as 
follows: 

“I told Mr. Ford that Quantrille give me the check 
out at the Apple Blossom Inn and I didn’t know Gray or 
Smith * # Defendant did not know Wilford Hooe. 

had known Quantrille for about ten years and also knew Sang- 
ster (R. 75). Defendant got the check from Quantrille and 
paid no attention to the name on the back of it (R. 75). 
Defendant passed the check on to Sangster. 

Defendant had known “Jimmy” Conroy, the bondsman, for 
about eight years and doesn’t know any other person by that 
name (R. 75, 76). Defendant kept the money when he cashed 
the check. [Italics supplied.] 

Other portions of the same statement were read to the jury 
by his (Milton’s) attorney (R. 76). wherein he stated that he 
had never seen Walter Lennox Gray or Charles Smith until he 
saw them at the District Jail on about the middle of Decem¬ 
ber: that defendant had nothing to do with the stealing of the 
truck on the night of December.12. 1937. and the stealing of 
the safe from the Washington Beef and Provision Company, 
and knew nothing about it. 

Mariox B. Moore was called as a witness on behalf of the 
United States and having been first duly sworn testified in 
substance as follows: 

That he is a Detective Sergeant at the Metropolitan Police 
Department of which he has been a member for twenty-one 
years. 

It was stipulated during the appearance of witness Moore 
that the date of the arrest of defendant Cannon Gales Quan- 
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trillc was Saturday. September 25. 1937, and the arrest was 
booked at 8 p. m. of that day. 

Witness testified that he arrested the defendant Quantrille 
on Saturday. September 25. 1937. at which time the defendant 
Quantrille was using the name William Beil Jones. Upon 
cross-examination, witness testified that defendant Quantrille 
did net give his right name when he was arrested but gave 
the name. William Bell Jones; that a title to a car was found 
at the time of the arrest near the defendant with the name 
William Bell Jones on it. The title related to the car in which 
the defendant Quantrille was at the time of his mrest (R. 78). 

Thereupon the Government rested. 

Defense testimony 

The testimony for the defense was substantially as follows: 

Philip Budd testified that he knew the defendant Milton 
and the defendant Quantrille; that he was at the Apple Blos¬ 
som Inn. in Maryland, on or about the 15th day of September 
1937, at which time Quantrille was tending the bar of the 
Inn. Witness at that time was “operating music boxes.” 
Later Milton came in and they were all drinking at a table 
(R. 79). Later Mrs. Skinner, the proprietress who ran the 
Apple Blossom Inn, told Quantrille she did a cash business and 
she could not take a check. Quantrille had the check when 
witness saw him but he did not know what Quantrille did with 
it. Witness had a lot of music-box machines in that vicinity 
and used the Apple Blossom Inn as headquarters and always 
got his calls from there; he did not know anything about the 
man who brought the check. 

Upon cross examination witness stated that he had been 
present in Court for the past two or three days while the case 
was going on; that he knew he was to be a witness on Monday, 
May 15. when he arrived; that he was in Court during part of 
the time when the Government was presenting its witnesses 



12 


during the preceding two days and he heard Mr. Jackson read¬ 
ing something to the jury (R. 79). 

(Note: The statements read to the jury by Mr. Jackson 
were the explanations, at prior hearings, by the defendants 
Quantrille and Milton concerning their receipt and handling 
of the Government check referred to by witness (R. 79).) 

Witness admitted two convictions for violating the gambling 
la\ys of the District of Columbia (R. 79) and one conviction 
for the illegal possession of liquor (R. SO). The name of the 
woman in charge of the Inn was Margaret Skinner for whom 
he would work about three hours per day. He had not seen 
her anywhere around on the day of his testimony (R. SO). 
Milton was out there with Quantrille at the time the check 
matter came up; he thought Milton was there; he could not 
say positively. “It is too far back to recall all those incidents”; 
Milton was there; Milton was there as far as he could remem¬ 
ber. and when asked if he could remember, witness made no 
response (R. SO). Witness then said, “I don’t think he was 
there when they got the check”; Milton came in a little later 
and was present when the lady got after Quantrille about 
cashing the check. Quantrille told Mrs. Skinner that a man 
named Conroy had given him a check. Witness has known 
Milton about six years and Quantrille about three years, bo; h 
being friends of his (R. SO). 

Charles Smith testified for the defendants that he and 
Walter Gray had pleaded guilty to the housebreaking and 
larceny of the safe in question and its contents from the 
Washington Beef and Provision Company about the middle 
of September 1937; that he and Gray had no help from any¬ 
one qxcept each other; they took the safe to the farm of Billy 
Hooe in Virginia where the money was split up; some of the 
money and all of the checks that were in the safe were left 
with Billy Hooe (R. SO); he did not know where Billy was; 
Billy Hooe’s farm was about fifty miles from Washington. 

On cross examination. Smith stated that when he and Gray 
had left Washington by way of the Key Bridge and had gotten 
about three miles on the other side, they had a flat tire, which 
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was the only flat tire they had. and they stopped and fixed it 
(R. 81). 

Walter Gray testified for the defendants that he and Smith 
were serving time for the housebreaking and larceny involv¬ 
ing the stealing of the safe from the Washington Beef and 
Provision Company about the middle of September 1937; that 
at the time the safe was stolen he did not know either the 
defendant Quantrille or the defendant Milton; that the checks 
in the safe were left with Billy Hooe at his farm about forty- 
five miles from Washington; that he never saw any of the 
checks again and did not know what Billy did with them or 
where Billy Hooe was. He corroborated the statement of 
Smith that a tire on the truck used in stealing the safe went 
flat in Virginia and stated that it did not go flat when the safe 
was put on the truck in Washington. D. C. (R. 81). He ad¬ 
mitted that when he testified at a former proceeding he had 
stated that he and Smith had rolled the safe right out into the 
open truck and. “Well, when we dropped the safe into the 
bottom of the truck, it made one of the tires go flat” (R. 81); 
that the tire was changed right there; that Smith changed it; 
that the inner tube was patched, the tire having been taken 
off. and that the tire was then blown up and put back on. 

Thereupon the defense rested. 

ARGUMENT 

It is believed that the eight points argued in the brief for 
the appellants may be more concisely stated: 

1. The false writing of the name of another as an endorse¬ 
ment on bearer paper with intent to defraud is forgery (re¬ 
sponding to appellants’ points 1 and 3). 

2. The Court properly refused to sustain appellants’ plea 
of misnomer (responding to appellants’ point 2). 

3. There was no substantial error in colloquy of counsel as 
to what the Government “had” on defendant Milton (respond¬ 
ing to appellants’ point 4). 

4. The comment on the absence of defense witness, Saunders 
(or “Skinner”), was proper (responding to appellants’ point 5). 
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5. Evidence of incriminating, contradictory, and false state¬ 
ments by defendants on prior occasions was properly ad¬ 
mitted (responding to appellants' points 6, the first half of 
7, and 8). 

^(a). By using such statements the makers thereof did not 
become Government witnesses nor did the Government have 
to vouch for the integritv of these statements. 

6. There was no impeachment by the Government of its 
witness. Sangster. in showing his prior plea of guilty to house¬ 
breaking (responding to appellants’ contention contained in 
the latter half of point 7 on pages 2S and 29 of appellants' 
brief). 

1. The false writing of the name of another as an endorse¬ 
ment on bearer paper with intent to defraud is forgery 
(responding to appellants’ points 1 and 3) 

It is noted that appellant cites no cases whatever in support 
of his Point 1. although in support of Point 3. which involves 
the same question, there are cited approximately 26 authorities, 
not one of them being substantially in point. 

The cases on this precise point do not appear to be numerous, 
the usual case of a forged endorsement being that of the payee 
of the instrument. The cases herein relating to this topic will 
be treated in chronological order. 

In King v. Edward Tuft (1777), 1 Leach's Crown Law 206 
(third edition), the defendant had been convicted for forging 
an endorsement on a bill of exchange and. the Court being in 
doubt of the propriety of the conviction, submitted the ques¬ 
tion to the consideration of twelve judges. It appeared that 
the bill of exchange belonging to William Wetheral was stolen 
or lost. On the night of the loss the defendant purchased a 
horse, offering the bill of exchange. The seller carried it to a 
banker in town where the clerk told him that it was very good 
paper, that he knew the payee who had endorsed it, and if 
the seller would put his name on the back of it it would be 
immediately discounted. The seller, instead, got the defend¬ 
ant to go with him to the banker where, the defendant being 
required to endorse the bill of exchange, did endorse it, using 
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the name of John Williams. It was not the defendant’s own 
name, and the bill was discounted and the defendant received 
cash for it. The prisoner in his defense said he had found 
the bill. The report of the case states as follows, page 207: 

The Judges were unanimously of the opinion That 
this was a forgery; for although the fictitious signature 
xcas not necessary to his obtaining the money, and his 
intent in writing a false name was probably only done to 
conceal the hands through which the bill had passed, yet 
it ivas a fraud both on the owner of the bill and on the 
person who discounted it. The one lost liie chance of 
tracing his property, and the other lost the benefit of a 
real endorser, if, by accident, the prior endorsements 
should have failed. [Italics supplied.] 

Reference is made to this same case in the Treatise of the 
Pleas of the Crown, by Edward Hyde East, Vo!. 2. p. 959. 
The Treatise shows that the bill in this case was for 50 pounds 
and had been endorsed generally prior to the acquisition by 
the defendant. 

In King v. Taylor (1779), 1 Leach’s Crown Law (3d Ed.), 
p. 255, Taylor was convicted of forging and uttering. It 
appears that the document involved was a bill of exchange in 
which the drawer and payee weie the same Thomas Harper; 
that Harper had specially endorsed it to Byrd and Jones, who 
had endorsed it in blank and paid it to one Sutton, a London 
tradesman, and in the presence of the defendant, Sutton had 
enclosed it with five other bills, and put it in the mails. It 
never arrived as directed in London. The addressee being ad¬ 
vised that the bills had been sent, endeavored to have the 
drawee of the bill in question stop payment, but the drawee 
had already paid it. The bill was in the sum of 20 pounds. 
The forgery specifically charged was the writing of the woids 
on the bill “Reed. W. Wilson.” The report of the case (p. 257) 
continues as follows: 

The evidence for the prosecution being closed, the 
prisoner’s counsel submitted to the Court, that it was 

104*50—ao—« 
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essential to the commission of forgery that the act 
should be done in the name of another; but that in the 
present case, for anything that had appeared to the 
contrary, there never was such a person existing as the 
“William Wilson” whose name was supposed to have 
been forged. It was also submitted that that name 
could not have been used with an intention to defraud, 
because the prisoner might as well have procured pay¬ 
ment of the bill by writing the receipt in the name of 
“John Taylor” as in the name of “William Wilson”; 
and therefore the use of the fictitious name was not nec¬ 
essary to the accomplishment of any fraud. 

The Court, however, overruled both the objections, 
and the jury found the prisoner guilty; but the judg¬ 
ment was respited, and the case referred to the consid¬ 
eration of the twelve Judges, who were unanimously of 
opinion that the prisoner was properly convicted. 

The same case is referred to in the Treatise of the Pleas of 
the Crown by Edward Hyde East, Vol. 2. p. 960. which shows 
that the receipt in question was written on the back of the 
bill in the fictitious name of Wilson. The Treatise also gives 
the contentions of the defendant as follows: 

(1) That the receipt here was unnecessary, the pos¬ 
session of the bill being a sufficient discharge to the 
payer, and his discharge was not strengthened by the 
words written by the prisoner; consequently the act of 
the prisoner was of no effect. 

(2) That he was not compellable to give any receipt. 

(3) That he gained no additional credit by the name 

he assumed. 

(4) That the writing on the back of the bill was in 
truth a mere memorandum, and did not operate as an 
acquittance against any person but the man himself 
who received it, who would be equally estopped by it 
as if he had written his own name. 
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The Treatise continues as follows at page 961: 

The prisoner was convicted: and upon reference after¬ 
wards to the Judges in Mich. Term 1779. all of them 
(except Buller, J., who doubted) were of opinion that 
though the prisoner did not gain any additional credit 
by signing the name he put to the receipt, as the bill 
was not by the endorsement made payable to the person 
whose name was used, but endorsed in blank; yet still 
it was a forgery; for it was done with intent to defraud 
the true owner of the bill, and to prevent a probability 
of tracing the person by whom the money was received. 
[Italics supplied.] 

See also Rex v. Thomas Marshal (1804), 168 English Re¬ 
ports—Full Reprint, page 691; Russell and Ryan at page 74. 

In Iowa v. Pierce (1859), S Iowa Rep. 231, the defendant 
was convicted of forgery and sentenced to three years in the 
penitentiary. It appears that the forgery charge consisted in 
the writing of the name' of one Fay across the back of an 
order drawn by a bank in Rhode Island on a bank in New 
York. Upon appeal the Supreme Court of Iowa in its opinion 
at page 235, said: 

The suggestion, that as the order has already been 
assigned by the genuine endorsement of the payee, to 
“Fay or bearer/’ the writing of the name of Fay was 
nqt necessary to the transfer of the instrument, and 
that therefore no fraud could possibly have been perpe¬ 
trated, is without force. It is without force because 
it is not necessary, in order to constitute the crime, that 
any person should have been defrauded in fact. The 
attempt to defraud and the intention to do so, is suffi¬ 
cient. If, however, the act is not of a nature which 
could, under any circumstances, and however far car¬ 
ried, do execution, it cannot be said to amount to such 
an intent to defraud as to constitute forgery. 1 Bishop, 
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Sec. 423, ch. 25 and note. In this case, it is manifest 
that this last rule has no place, from the fact that, 
while the writing of the name of the endorsee. Fay. was 
not necessary to negotiate or transfer the instrument, 
it purported to. and was intended to, increase the lia¬ 
bility of the person whose name was thus written. The 
subsequent holder of the instrument, treating the en¬ 
dorsement as genuine, had. as a consequence of it, the 
responsibility of Fay, as well as the prior endorsers. 

The Supreme Court of the State of Washington has held 
that an information charging the forging of an endorsement 
to a check following an apparently valid blank endorsement 
of the payee on the same check was a good information. This 
poi^it was not discussed, the only question in the case being 
whether the information was defective for the reason that it 
did not contain a copy of the instrument alleged to have been 
forged. State v. Wright (1894), 9 Washington 96, 37 Pac. 313. 

A diligent search of the authorities has not revealed addi¬ 
tional cases in point. It is submitted that inasmuch as the 
point in question has been squarely decided as long as 1777 
in England and as late as 1859 in Iowa (the only American 
authority located), and always in favor of the Government’s 
contention, the argument by appellants necessarily must fail. 

Various assertions are made on behalf of appellants and 
sundry authorities are referred to, to the effect that the Gov¬ 
ernment failed to prove the criminal intent to defraud as 
charged, that the Government failed to prove that the instru¬ 
ment in this case was capable of being used to defraud, i. e., 
that it did not tend to prejudice the rights of others, and that 
the venue of the crime, if any, was shown to have been in 
Maryland and not in the District of Columbia. 

It is submitted that the statement of facts contained in 

i ; 

this brief, all shown to be based on the record, contains ample 
evidence of the intent to defraud necessary according to the 
authorities in such cases, and also to the capability of the in- 
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strument to prejudice the rights of another. Being related 
topics, the facts surrounding them will be summarized briefly 
here: 

We find this check contained in a safe stolen on either the 
night of September 11 or the early morning of September 12, 
1937. On the evening of September 15. 1937. the defendant 
Milton appeared in the District of Columbia with the check 
in his possession and cashed it with the witness Sangster. 

At that time Milton advised Sangster that the endorsement 
“James Conroy” on the back of the check was the endorse¬ 
ment of a friend of his and that the check was good. After 
getting the money, the further uncontradicted testimony shows 
that Milton told Sangster to wipe the fingerprints off the 
check, that there might be something wrong with it and 
Sangster. on cross-examination, stated that he could tell that 
Milton did not want to put his (Milton’s) signature on the 
check. 

Later it appears that on January 27, 1939, Milton, under 
oath, stated that he knew no other James Conroy than James 
Conroy, the bondsman. The record shows that James Conroy, 
the bondsman, has been in business as a bondsman in Wash¬ 
ington, D. C., for over thirty years, and that he has known 
both the defendants Milton and Quantrille for five or ten years 
each; that he did not authorize the writing of “James Conroy” 
on the back of that check and that it was not his signature; 
and that the defendant Quantrille was on bond with him. 

We have also in the record that Quantrille and Milton were 
living together in Washington. D. C., at the time the check 
was passed by Milton to Sangster. Quantrille. under oath, on 
May 26, 1938. stated that Milton, at the time, was taking 
care of him and paying the rent. Quantrille also on January 
27. 1939. stated under oath that he had known James Conroy, 
the local bondsman, for about fifteen years and had seen him 
“for a long time around town.” 

We have in the record the sworn statement of Quantrille of 
May 26. 1938, that he, Quantrille, did write the name “James 
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Conroy” on the back of the check. Then Quantrille proceeded 
to give a fantastic account of the circumstances of his receipt 
the check and the circumstances surrounding the said en¬ 
dorsement. Quantrille’s account in this regard of May 26. 
1038. and of January 27. 1939. are so patently contradictory 
and false that the only thing which the jury could have be¬ 
lieved in them were the incriminating admissions which he 
made: For example, that he did write the name “James Con¬ 
roy” on the back of the check. 

To illustrate the absurdity of most of the statements of 
Quantrille on this point, we find that he stated in part that 
he talked with Mr. Brass (whom the record shows to have 
been a Detective Sergeant of the Metropolitan Police), who 
asked him about the check in question, handed him (Quan¬ 
trille) the check; that Quantrille had seen the check before 
and also had seen the back of the check and that on the back 
of it. were had the first two handwritings. (The record shows 
that the endorsement “James Conroy” was the third of the 
handwritings on the back of the check.) Quantrille later 
stated that no officer had ever talked to him about the check 
and that Mr. Brass never let Quantrille get a check in his 
(Quantrille’s) hands and that he (Quantrille) did not recog¬ 
nize it, and that “if he had seen the back of that check he 
could have told the people there he had signed it.” 

Quantrille gave the check to Milton to cash for him within 
a day of the time that witness was arrested. The record in 
this case shows that Quantrille was arrested on September 25. 
1937. and the record further shows that the check already had 
been paid by the United States Treasury to the Hamilton 
National Bank on September 18. 1937. Thus it was impossible 
for Quantrille to have gotten the check when he said he did. 

Quantrille further said that he was living in Washington 
with the defendant Milton and when he came into town that 
evening he asked Milton to cash the check for him; that he 
had received the check at the Palm Blossom Inn (later 
changed by the defendant Quantrille to Apple Blossom Inn) 
about two miles from Laurel, Maryland. In Quantrille’s en- 
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tire statement of May 26, 1938, he at no time said that he 
gave the check to Milton at the Inn in Maryland. In the 
May 26, 1938, statement Quantrille also said that he asked 
Milton to cash the check for him, telling Milton that witness 
needed some money and that Milton said. ‘‘I will cash it for 
you.’’ In the January 27, 1939. statement Quantrille said, 
“When I came home that night, I gave the check to Milton 
right there/’ telling Milton, “I owe you some money and you 
can get this check cashed.” At no time in the statement by 
defendant Quantrille of January 27, 1939. did Quantrille say 
that he had given the check to Milton in Maryland. 

Milton in his statement of January 27, 1939, stated that he 
had gotten the check from Quantrille and had passed it on to 
Sangster. 

The self-contradiction of Quantrille and his falsification of 
fact are apparent from the foregoing recital. His contradic¬ 
tions and falsifications, among other things, show guilty in¬ 
tent with respect to his handling of the check which he admits 
endorsing. 

The activities of the defendant Milton surrounding the 
cashing of the check with Sangster are uncontradicted. They 
are more than persuasive. They are conclusive of the guilty 
intent of Milton in connection with the check and it is to be 
remembered that independent testimony corroborates the ad¬ 
mission that they were living together in Washington, D. C., 
at the time the check was passed or uttered to Sangster. 

A general fraudulent intent is all that is needed to be proved 
under the D. C. Code, Title 6, Sec. 86, and under the decisions 
of this Court. Easterday v. United States , 53 App. D. C. 387 
(1923); 292 Fed. 664 (1923), says in part (at p. 390, App. 
D. C.): 

It will be observed that neither the Code, Bishop, 
nor Clark requires that anyone shall be actually de¬ 
frauded or that the accused shall have the intent to 
defraud any particular person. All that is required in 
that respect is that there be an intent to defraud some¬ 
one. 
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The opinion also says, in part (at p. 390, App. D. C.): 

Of course, it is clear that the intent to defraud could 

i exist without any actual fraud resulting. The fact, 
then, that the endorsee suffered nothing by reason of the 
forged checks w'as immaterial * * *. 

Title 6, Sec. 363 of the Code of the District of Columbia 
provides: 

Intent to defraud. —In an indictment in which it is 
necessary to allege an intent to defraud, it shall be suffi¬ 
cient to allege that the party accused did the act com¬ 
plained of with intent to defraud, without alleging an 
intent to defraud any particular person or body cor¬ 
porate; and on the trial of such an indictment it shall 
not be necessary to prove an intent to defraud any 
particular person, but it shall be sufficient to prove a 
general intent to defraud. (Mar. 3 ,1901. 31 Stat. 1338, 
c. 854, sec. 917.) 

The law as to the requirements as to whether someone must 
be actually defrauded or not has already been referred to by 
the quotation above from Easterday v. United States, 53 App. 
D. C. 3S7; 292 Fed. 664 (1923). We have in this appeal the 
facts that an endorsement was put on the back of a check 
recently stolen and that it was passed under the most incrim¬ 
inating circumstances by the defendant Milton, who was at the 
time taking care of the defendant Quantrille. who admitted 
endorsing the check. 

It is apparent that a natural consequence of the act of this 
endorsement would have been to make the check more difficult 
to trace by the true owner from whom it had been stolen. It 
is obvious, therefore, that the name “James Conroy” was used 
by these defendants as a cover-up or an attempt to hide the 
fact that the check had passed through their hands. 

The Easterday case, a forgery case (53 App. D. C. 3S7); 
292 Fed. 664, states that “if sane, a man is presumed to intend 
the natural consequences of his act.” Hence the proof of a 
fraudulent intent to deprive the true owner and to deceive the 
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persons to whom the check might be passed is obvious. The 
fraudulent intent in putting this endorsement “James Conroy” 
on the back of a check may be also found when it is considered 
that Milton, who passed the check, after getting the money 
thereon, told Sangster that he should wipe the fingerprints off 
because there might be something wrong with it. 

Milton knew only one “James Conroy,” the local bondsman, 
who had been in business in the jurisdiction where the check 
was passed for over thirty years and was also a prominent 
citizen in Maryland where he was a justice of the peace. Like¬ 
wise the defendant Quantrille was found to be so well ac¬ 
quainted with Conroy, the bondsman, that at the time of the 
trial he was actually on bond with him. With these and the 
other facts in mind the proof of guilty knowledge and intent to 
defraud by using Conroy’s name to give the check greater 
currency is overwhelming. 

It hardly need be added that the forged endorsement also 
tended to prejudice the rights of another (which is all that is 
required by the forgery statute of the District of Columbia), 
when we consider the difficulties which James Conroy might 
have had confronting him if the check had been located before 
it had been paid by the United States and his name were found 
on it shortly after it had been stolen. This is not to overlook 
the obvious tendency to prejudice the rights of the Washing¬ 
ton Beef and Provision Company by the use of the false en¬ 
dorsement both as a cover-up for the holding of the check by 
Milton and Quantrille and also to give it greater currency and 
ease of disposition by them. 

Much is said about venue, that the evidence showed the 
crime, if any, to be committed in Maryland. On this point 
it is proper to observe that there was no testimony to indi¬ 
cate this except that of the discredited witness for the defend¬ 
ants, Philip Budd (see statement of facts in this brief), that 
the forgery was committed in Maryland. We have merely 
the incredible story of Quantrille (which appears at the out¬ 
set of this brief) that when he wrote the endorsement “James 
Conroy” on the check he was in Maryland, and the portion of 
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the statement of the defendant Milton which was read to the 
jury that “I told Mr. Ford that Quantrille gave me the check 
at the Apple Blossom Inn.” 

But in any event the uncontradicted testimony is that the 
uttering of this check was in the District of Columbia at the 
Esso Gas Station, 13th and L Streets NW.. to the witness, 
Charles R. Sangster. Since the only count upon which the 
defendants were convicted was that of uttering the check with 
the false endorsement on it in the District of Columbia, there 
is utterly no support to the contention by appellants on the 
point of venue. 

2. The court properly refused to sustain appellant’s plea of 

misnomer (responding to appellants’ point 2) 

There was filed on behalf of appellant Milton a document 
entitled Motion to Dismiss and Quash Indictment, which ap¬ 
pears as follows (R. 19): 

MOTION TO DISMISS AND QUASH INDICTMENT 

To the United States District Court in and for the Dis¬ 
trict of Columbia: 

Comes Henry Raymond Milton, one of the defend¬ 
ants in the above entitled cause and sets forth— 

A. That he has been arrested and lodged in the Dis¬ 
trict Jail in and for the District of Columbia, and forced 
to give a bond to secure his release, all under an indict¬ 
ment duly issued by the Grand Jury of said District 
entered and filed in open Court on February 15, 1939. 
in which he is made defendant under and by the sole 
designation therein and throughout of “Henry Raymond 
Milton”; that Carman Gale Quantrille alias William 
Jones is joined in this action with him; that the specific 
charge in said indictment is the alleged violation of 
Section 73. Title 18. of the United States Code, and 
“forging and uttering,” and that said indictment now 
stands against him. 

B. That his real correct name is not Henry Raymond 
Milton, but Arthur R. Lutzweit, as the representatives 
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of the United States in this action ought to have been 
aware and to have recognized; that he is greatly dam¬ 
aged and injured by this indictment and the said pro¬ 
ceedings thereunder all charging him incorrectly and 
wrongfully; that he is at all times ready, able, and 
willing to prove by adequate evidence in open court 
the correctness of his allegations herein as to his true 
and correct name, and seeks suitable opportunity for 
this. 

C. That, therefore, he moves that the said indictment 
be quashed and dismissed and he be forever freed there¬ 
from and for such other and further action herein as 
to the Court under the evidence presented, shall seem 
just. 

Dated at Washington. District oi' Columbia, on this 
twenty-third day of February 1939. 

Henry Raymond Milton. 

By his attorney appearing specially 

Martin S. Vilas 
(Martin 8. Vilas). 

It is apparent that this motion was a plea of misnomer. 
Misnomer is a plea in abatement ; therefore this motion must 
be treated as such. It is well settled that the Courts do not 
look with favor upon pleas in abatement. Great certainty is 
required in these pleas and they are construed most strictly 
against the pleader. In such pleas nothing must be left to be 
supplied by intendment, nor any supposable special answer 
unobviated. Matters of form are regarded as matters of sub¬ 
stance and they will not be sustained unless they negative the 
existence of every fact and repel every inference, however 
slight, crossing the matter relied on in the plea, nor will any 
omissions therefrom be supplied by the Courts. 

State v. Dugan, 15 R. I. 412, 0 Atl. 597 (188(5); 

Powers and Bull v. State, 4 Ala. 531 (1842); 

State v. Brooks, 9 Ala. 9 (1846); 

Roberts v. Heim, 27 Ala. 678 (1855); 
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United States v. Lehigh Valley R. R. Co. (D. C., 
Penna.). 43 F. (2d) 135. 138 (1930). 

The first defect apparent upon a reading of appellant's plea 
is that, while he alleges that appellants correct name is not 
Henry Raymond Milton, but is Arthur R. Lutzweit. he fails to 
allege that appellant never was and never has been known by 
the name of Henry Raymond Milton. 

Failure to allege this fact is fatally defective. In support 
of this contention attention is directed to the language of the 
Court in the case of United States v. Janes (D. C.) 74 F. 543 
(1^96). where the Court, at page 544. said: 

A plea of misnomer should not only state the true 
name of the accused, but should further allege that he 
was not known and called by the name under which 
he was indicted. 

See also Wren v. State , 70 Ala. 1 (1S81); Henderson v. State. 
95 Ga. 326, 22 S. E. 537 (1895); Waldron v. State, 41 Fla. 265, 
26 So. 701 (1899); Stinchcornb v. State . 119 Ga. 442. 46 S. E. 
639 (1904). 

A further fatal defect in appellant's plea was his failure to 
verify it by an affidavit. It is an elementary principle of 
law that pleas in abatement are dilatory pleas. It therefore 
follows that the plea of misnomer, being a plea in abatement, 
falls within the statutory requirement that all dilatory pleas 
be yerified. This provision is contained in Title 24, Sec. 9, 
D. C. Code, Comp. Stats. D. C., Sec. 45. P. 450. which reads as 
follows: 

No dilatory plea shall be received in any court of 
record, unless the party offering such plea. do. by affi¬ 
davit, prove the truth thereof, or shew some probable 
matter to the court to induce them to believe that the 
! fact of such dilatory plea is true (4 Ann. C. 16. Sec. 11, 
1705; Kilty Rep. P. 246; Alex. Brit. Stats. P. 661). 

As indicated by the above references, this provision was 
taken from the statute of 4 Ann. and by statute made a part 
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of the District of Columbia Code. The effect of the failure to 
comply with this statutory requirement is well expressed in 
the case of State v. Allen, 91 Me. 258. 39 Atl. 994 (1898), 
where the court said (Me. 263): 

The rules of practice in our courts in reference to the 
necessity of verification to pleas of abatement are but 
an affirmance of the common-law doctrine, as modified 
by 4 and 5 Ann., c. 16. sec* 11. (in 1705) and which has 
become the common law of this state and Massachusetts 
by adoption. Monroe v. Luke, 1 Met. 459, 463. 

* * * And this statute was held by the English 

court of King’s Bench to apply not only to civil but to 
criminal cases as well. Rex v. Grainger, 3 Burrows, 
1617. In that case the pica was set aside for want of 
an affidavit to verify it. Com. v. Sayres, 8 Leigh (Va.) 
722; Archbold’s PI. and Ev. in Criminal Cases, Abate¬ 
ment; 1 Bish. Crim. Prac. 480. and notes; 1 Chit. PI. 
462; Stephen, PI. 87; 1 Whart. Cr. Law, Special Pleas, 
‘‘Abatement.” It was necessary that such affidavit or 
verification should state that the plea was true in 
“substance and fact”—not merely that the plea is a 
true plea (2 Strange. 705). and if there was no affidavit, 
or it was defective in any particular, the plaintiff might 
treat the plea as a nullity, or move the court to set it 
aside. [Italics supplied.] 

See also Findley v. People, 1 Mich. (Man.) 234 (1849); 
Territory v. Smith, 12 N. Mex. 229, 78 Pac. 42 (1904); United 
States v. Hammond, 2 Woods 197, 26 Fed. Case 15.294 (1875). 

Upon consideration of the above-mentioned authorities, it 
becomes apparent that appellant’s plea of misnomer is fatally 
defective and consequently a mere nullity. It is. therefore, 
submitted that because of these manifold defects, the trial 
court was perfectly justified in refusing to sustain the plea, and 
to take testimony concerning appellant’s allegation that his 
•correct name was Arthur R. Lutzweit. 
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3. There was no substantial error in colloquy of counsel as 
to what the Government “had” on defendant Milton (re¬ 
sponding to appellants’ point 4) 

Since something is made of the Point 4 in the brief by ap¬ 
pellant (p. 22), it may bo helpful to amplify the portion of 
the record quoted therein from so that the Court may have a 
more complete picture of the incident. Mr. Vilas. Attorney 
for defendant Milton, argued to the jury, in part, as follows 
(R. S3): 

# * How about Sangster? He put in the state¬ 

ment on the witness stand that Milton told him to wipe 
it off. What did he wipe it off for? Is that believ¬ 
able? This man who pleaded guilty to housebreaking 
for some reason or other is trying to stand in with the 
Police Department. We do not know what, if any¬ 
thing. the Police Department have got on him or he 
thinks they might get on him. so he wants to stand in 
with them. But you saw. you heard when he was in 
the police headquarters down here with Milton how he 
turned aside and questioned Milton. You would have 
thought from the way he questioned him that he was a 
police officer. And he comes in here and he says that 
Milton told him to wipe off the fingerprints from the 
check. Do you believe that? What would he want to 
wipe it off for? A Government check. If it had been 
a forged check, if anybody had been cheated by it. that 
is another thing. Wipe it off. A man who would say 
that is not to be believed for anything. Look at Henry 
Milton over here and see if you think he looks like the 
kind of a man who would say that kind of a thing. 
They haven’t got anything on him except they kept 
him in jail for several months. 

Mr. Jackson. Do you want to go into what we have 
got on him, Mr. Vilas? 

Mr. Vilas. I say you haven’t got anything on him, 
and I repeat that right now. 

Mr. Jackson. Do you want us to go into that? 
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Mr. Vilas. I say, you didn’t produce a thing and 
you haven’t got a thing on him. That stands right 
there. 

Mr. Jackson. Do you want him to take the stand 
now? 

Mr. Vilas. I say we try our own case in our own way. 

The Court. We don’t know what the evidence was. 

Mr. Vilas. If you have got anything on him, it is 
about time to produce it. You have produced about 
everything you have got. 

The Court. Proceed with your argument. 

Mr. Vilas. We think we can trust the Government to 
produce it if he has got anything. 

Mr. Jackson. Well, there is nothing- 

The Court. Proceed with the argument. The time 
is going on. 

Mr. Vilas. We will try to do that. 

As indicated above the inquiry as to whether defendant 
wished to take the stand was precipitated by the insistence of 
his counsel that the Government “did not have anything on 
him.” This insistence followed a suggestion by counsel for 
the defendant (Milton) that the Government witness (Sang- 
ster) was attempting to ingratiate himself with the police au¬ 
thorities because he was afraid of what the police might have 
on him (Sangster). 

When it is realized that Milton had not taken the stand, we 
then see that his counsel was taking the occasion, in effect, 
to testify for Milton, in his argument, thereby obviating the 
disadvantages of being under oath or cross-examination. To 
this improper argument the colloquy as set forth above (R. 
83, 84) was had. It is to be noted that the final comment by 
the Assistant District Attorney in the colloquy, after repeated 
insistence by defense counsel that the Government “did not 

have anything on” Milton, was: “Well, there is nothing-.” 

It is submitted that under the foregoing circumstances no harm 
was done by this informal manner of objecting to improper 
argument of counsel, although it is conceded that the objec- 
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tion should have been addressed to the Court. We are fur¬ 
ther impressed by the triviality of this point, when we find 
that the defendant’s attorneys appeared to regard it as of such 
little moment that they failed to object as well as failed to 
note an exception. 

It appears (R. SS) that the Court, in charging the Jury, 
stated in part as follows: 

The defendants did not testify in this case. Now. 
under the Constitution, that is their right and you 
should not infer anything against them because of the 
fact that they did not testify. You should decide this 
case upon the evidence which is in the case. 

Therefore whatever modicum of harm may have been at¬ 
tributable to the interruption was certainly corrected. 

The authorities cited by appellant in support of this assign¬ 
ment of error are very wide from the point. A casual read¬ 
ing of Berger v. United States (295 U. S. 78) will show the 
vast difference between the actions condemned in that case 
and the language complained of here. 

It is not deemed requisite to burden this brief and hence this 
Court with an analysis of the other cases cited by appellant. 
Reference to them will show that they are not in point. 

4. The comment on the absence of defense witness Saunders 
(or “Skinner”) was proper (responding to appellants’ 
point 5) 

The argument complained of was eminently proper. There 
seems to be a unanimity of authority to this effect as shown 
by 16 C. J. page 904. Section 2250. 

In State v. Knapp, 33 So. D. 177. 144 N. W. 921 (1914). 
where the defendant was convicted of statutory rape, the coun¬ 
sel for the State commented upon certain facts assumed to be 
in the States evidence and stated in substance that the de¬ 
fense had produced no evidence to contradict them. In hold¬ 
ing this to be not properly assigned as error the Court said, 
at page 182. So. D.: 

But. if the evidence before the jury disclosed the 
existence of witnesses or evidence which the accused 
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might have produced in his defense, the statute does 
not forbid comment upon the fact that the accused has 
failed to produce such witnesses or evidence. It may 
be difficult sometimes to draw the line between this 
kind of comment and that which in fact does and is 
intended to direct the attention of the jury to the 
failure of the accused to testify. We do not know in 
this case whether the evidence of the prosecution dis¬ 
closed facts which would show the existence of other 
evidence or witnesses which might have been produced 
by the accused to dispute the facts shown by the pros¬ 
ecution. though we may well assume that such was the 
case within the knowledge of the trial judge who, upon 
consideration of the whole evidence, denied the motion 
for a new trial. 

The Court in this case had under consideration the follow¬ 
ing statute (181 So. D.): 

The person charged shall, at his own request, but not 
otherwise, be a competent witness, and his failure to 
make such request shall not create any presumption 
against him. 

Likewise in the case of Hopson v. State, 121 Ark. 87, 180 
S. W. 485. the Court in the course of its opinion said (Ark., 
p. 94): 

Again, the prosecuting attorney commented upon the 
failure of the defendant to put Kenneth Johnson on 
the stand to detail the circumstances warranting the 
killing and counsel for the defendant insists that this is. 
error calling for a reversal of the judgment. We do not 
agree with him. The record shows that Johnson re¬ 
sided in the neighborhood and that he was seen to leave 
his house on the night of the killing with the defendant 
before the killing and that they together returned to 
Johnson’s house after the killing and that they were 
on apparently friendly terms. Therefore, we think the 
prosecuting attorney was justified in the remarks. 
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Even more pertinent are the observations of the Supreme 
Court of the United States, by way of dicta, in Graves v. U. S., 
150 U. S. 1 IS (1S93). at page 121, where the Court in the 
majority opinion said: 

The rule even in criminal cases is that if a party 
has it peculiarly within his power to produce witnesses 
whose testimony would elucidate the transaction, the 
fact that he does not do it creates the presumption that 
the testimony, if produced, would be unfavorable. 1 
Starkie on Evidence. 54; People v. Hovey. 92 N. Y. 
554, 559; Mercer v. State, 17 Tex. App. 452. 407; Gor¬ 
don v. People, 33 N. Y. 501, 50S. 

Equally in point is this observation in the dissenting opin¬ 
ion. p. 123: 

If it be developed that a witness exists, presumably 
under the control of the defendant, who can throw 
light upon a vital matter, and he is not produced, may 
not the jury fairly consider that fact, and may not coun¬ 
sel comment on it? In the case of Commonwealth v. 
Clark, 14 Gray 307, there was testimony tending to 
show that the son of defendant was present and par¬ 
ticipated in some of the acts relied upon as evidence of 
guilt. The son was not called as a witness by the de¬ 
fendant. and in the argument of the district attorney 
this fact was commented upon as tending to show his 
guilt. An instruction was asked to the effect that the 
jury must find the defendant guilty, if at all. upon the 
evidence given under oath in the case, and not from the 
absence of any witness who might have been produced, 
but was not. This instruction the court refused to give, 
but told tile jury in substance that it was proper to 
consider the omission to produce this witness. In re¬ 
spect to this matter the Supreme Court observed as fol¬ 
lows: “The omission of the defendant to produce his 
son as a witness to meet and explain the evidence of- 
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ferecl by the government in support of the indictment, 
was a proper subject of comment by counsel, before the 
jury, and might well be considered by them in connec¬ 
tion with the testimony in the case. The witness was 
in the employment of the defendant and in his interest; 
and could probably have given an explanation of some 
of the facts tending to show the guilt of the defendant 
if they were susceptible of any construction favorable 
to his innocence.” 

See also Price v. United States, 14 App. D. C. 391. at pages 
399, 400 (1899). and United States v. Candler, 65 Fed. 308. at 
the bottom of page 313 and the top of page 314 (1894). 

The facts surrounding the matters complained of in this 
appeal on this point are equally as strong, if not stronger, in 
favor of the propriety of the argument than the facts in the 
cases discussed above. As the argument complained of shows 
(R. 84 and also see Record, p. 79, 80). the first witness for the 
defense, Philip Budd, testified that the proprietress of the Inn 
was present at the time the defendant Quantrille received the 
check (Government Exhibit 1) and advised him that he should 
not have cashed it (R. 79). This witness. Philip Budd, testi¬ 
fied that the woman’s name was Mrs. Skinner (R. 79). In 
the statement, which had been read to the Jury, of the defend¬ 
ant Quantrille. it appears that Quantrille himself had stated 
that the owner of the same Inn upbraided him for cashing the 
check; that he knew her because he worked for her and that 
her name was Mrs. Saunders. 

It thus appears that Mrs. Skinner (or Mrs. Saunders) was 
peculiarly within the control and knowledge of the defendant 
Quantrille and if his statements concerning the receipt of the 
check by him were correct, would have been the ideal witness 
to corroborate its receipt in the manner contended for by 
defendant Quantrille. It would be repugnant both to the law 
and to common sense to hold that the argument in the failure 
to produce Mrs. Skinner (or Mrs. Saunders) as a defense 
witness was improper. 
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5.j Evidence of incriminating, contradictory, and false state¬ 
ments by defendants on prior occasions was properly ad¬ 
mitted (responding to appellants’ points 6, first half of 7, 
and 8) 

Appellants argue that the court erred in permitting the 
Government to read the transcribed notes of testimony given 
at a previous hearing. It is conceded that the appellants state 
a (sound principle of law. but it is submitted that this prin¬ 
ciple is not applicable to the instant case. These notes were 
read, obviously not for the purpose of supplying the testimony 
of a dead or absent witness, who had testified at a former trial 
where the issues were substantially the same, but simply to 
show that the defendants on trial in this case previously had 
made false, incriminating, and contradictory statements. 
Nowhere in the record does it appear that these notes were 
read for any other purpose. 

Admissions and contradictory statements when made out of 
court voluntarily have always been admissible against the de¬ 
fendant. That the testimony in question was voluntary is 
obvious, for the notes read were of testimony given at a trial 
for Housebreaking and Larceny, and at a hearing on a motion 
for a new trial in that case. (Note: At no time were the jury 
informed by the government that these defendants had been 
tried and convicted of Housebreaking and Larceny.) Clearly 
such statements as they made were voluntarily given, for they 
could not have been compelled to testify. 

In support of this argument attention is directed to the 
case of Rafferty v. State, 91 Tenn. 655, 16 S. W. 728 (1891). 
where the court stated at page 665. 91 Tenn.: 

It is true that there was no power to compel the 
defendant to testify against herself; but having volun¬ 
tarily gone on the witness stand in her own behalf on 
the former trial, and there made statements against her 
interest, it was entirely competent for the state on the 
second trial, to prove those statements as admissions 
voluntarily made. Admissions made under such cir¬ 
cumstances may be proven in the same manner and for 



the same reasons that admissions made out of court may 
be proven. 

See also United States v. Wilson, 162 U. S. 613,16 S. Ct. 895, 
40 L. Ed. 1090. 

The mere fact that such statements as those in question 
here were given at a former trial, does not for that reason make 
them inadmissible, is sustained by the case of Commonwealth 
v. Reynolds, 122 Mass. 454, 458 (1877), where the court, in 
holding testimony given at a former trial admissible, stated: 

The statements made by the defendant while testify¬ 
ing at a former trial were competent, either as admis¬ 
sions or for the purpose of contradicting him. They 
were voluntary statements in regard to his connection 
with the transaction, and it is immaterial where or when 
they were made. 

See also State v. Oliver (55 Kan. 711). 41 Pac. 954 (1895); 
State v. Speyer (207 Mo. 540) (1907), 106 S. W. 505 (1907); 
State v. Newman (127 Minn. 445), 149 N. W. 945 (1914). 

5 (a). By using such statements the makers thereof did not 
become Government witnesses nor did the Government have 
to vouch for the integrity of these statements 

It is elementary that the introduction in evidence by the 
prosecution of a confession or admission made by a defendant 
in a criminal case does not thereby make the defendant the 
Government's witness. This principle likewise applies to pre¬ 
viously made false or contradictory statements. Evidence of 
the conduct of a person charged with a crime, not consonant 
with that of an innocent man, is certainly admissible against 
such person, and so previously made false or contradictory 
statements are admissible as indicative of a consciousness of 
guilt. The principle is well stated in the case of People v. 
Gallagher, 75 Mich. 512, 42 N. W. 1063 (1889), where the 
court stated at page525 of 75 Mich.: 

The testimony of respondent in the recorder’s court 
in another trial—the trial of Preston for the same 
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offense as the one charged against Gallagher in the case 
at bar—was properly admitted, not as impeaching tes¬ 
timony. but as his admissions; and it was competent 
also, although he did not testify as a witness in his own 
behalf in this case, to show that he had made con¬ 
tradictory statements at different times or in different 
places, in reference to his whereabouts on the night of 
the robbery, or of any other material fact affecting the 
issue of his guilt or innocence. The fact that Gal¬ 
lagher did not testify on the trial did not affect the 
introduction in evidence of his admissions or contra¬ 
dictory statements made outside of the trial, and before 
it took place. 

See also People v. Arnold , 43 Mich. 303. 5 N. W. 3S5 (1SS0); 
State v. Bishop, 9S N. C. 773. 4 S. E. 357 (18S7). 

The Government agrees with appellant that one cannot im¬ 
peach his own witness, but it is submitted that the introduc¬ 
tion of the testimony in question did not make the defendants 
witnesses for the Government. The testimony having been 
admitted for the purposes above stated, the prosecutor most 
certainly had a right to comment on the contradictions, etc., 
which such testimony evidenced, and as a logical consequence 
it followed that by so doing he was not impeaching his own 
witnesses. 

6. There was no impeachment by the Government of its wit¬ 
ness Sangster in showing his prior plea of guilty to 
housebreaking (responding to appellants’ contention con¬ 
tained in the latter half of point 7 on pages 28 and 29 of 
appellants’ brief) 

The facts as set forth in brief of appellant on this matter 
are correctly stated and are also found in the record, page 51. 
This witness is shown by the record to have been an impor¬ 
tant and willing Government witness (R. 49. 50. 51). It is 
evident from the testimony of this witness as a whole that 
his admission of his plea of guilty to housebreaking and of 
his being placed on probation therefor was to introduce and 
present to the court and jury a willing witness with an unfor- 
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tunate past and not for the purpose of discrediting him. In 
People v. Minsky , 227 N. Y. 94, 124 N. E. 126, which was 
quoted from with approval in People v. Carnavalle , 196 N. Y. 
S. 56 (1922), at page 61, the rule is announced as follows: 

The law does not limit a party to witnesses of good 
character, nor does it compel a party to conceal the ' 
bad record of his witnesses from the jury, to have it 
afterwards revealed by the opposing party with telling 
effect. Such a rule would be unfair alike to the party 
calling the witness and the jury. Men have been con¬ 
victed of murder in the first degree by the evidence of 
admittedly dangerous and degenerate witnesses, law¬ 
breakers, and professional criminals. People v. Becker, 
215 N. Y. 126; 210 N. Y. 274. 

It is true that in the Minsky and Carnavalle cases cited 
above, it was held to be error for the District Attorney to at¬ 
tempt to impeach his witness by evidence of general bad 
character after the witness had given testimony apparently 
adverse to the Government. The courts there held in effect 
that (p. 61): 

A party should not bo permitted, after having un¬ 
successfully taken a chance to secure favorable testi¬ 
mony. to attack his own witness and ask the jury to 
infer the contrary of what has been sworn to, because 
the falsity of the evidence is to be presumed from the 
general character of the witness. A witness of bad 
character has enough to fear from the adverse party 
without being intimidated by the party calling him. 
The power to coerce a witness may as reasonably be 
expected to beget a lie as to force the truth from 
unwilling lips. 

It is respectfully urged that a reading of the record in this 
case makes it apparent that the evidence of the record of 
the conviction of the witness Sangster in this case falls under 
the rule of the first quotation above and not under the rule 
announced by the latter. 
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CONCLUSION 

We submit that no error was committed by the Court below 
but refer the Court to the following sections of the United 
States Code and cases in respect of possible imperfections in 
matters of form or harmless error: 

R. S. 1025 (Sec. 556. T. 18. U. S. C.; derived from 
Act of June 1, 1S72. C. 255. Sec. 8, 17 Stat. 19S.) 

Sec. 269. Judicial Code, as amended (Sec. 391. T. 
28 U. S. C.; R. S. 726; Mar. 3. 1911. C. 231. Sec. 269. 
36 Stat. 1163; Feb. 26. 1919. C. 4S. 40 Stat. 1181.) 

Berger v. United States, 295 U. S. 78. 82. decided 
April 15, 1935. 

Rich v. United States, 271 Fed. 566. 

It is respectfully submitted that the judgment below be 
affirmed. 

, David A. Pine. 

United States Attorney. 

^ John W. Jackson, 

'•* John H. Mitchell, 

Assistant United States Attorneys , 

Attorneys for Appellee. 
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